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RESEARCH METHODOLOGY’ 


J.S. Patil’* 
Introduction 


“Very few really seek knowledge in this world. Mortal Or immortal, 
ask. On the contrary, they try to wring from the unknown the answers they have already 
Shaped in their own minds - justification, explanations, forms of consolation without 
Which they can’t go on. To really ask is to open the door to the whirlwind. The answer 
may annihilate the question and the questioner.”'The student with a Career interest must 
acquire the research tools which he will later need in holding his job, and he must embark 
upon an intensive training program for that purpose. As he moves upwards through the 
Various jobs, he will often be faced with the problem of evaluating reports. Knowledge of 
research is useful in that situation. Even layman needs these skills in making progress in 
his pursuits. Wise decisions about current events are difficult to make unless he can judge 
the truth of published or other reports especially inthe e-mode. 

Sathyameva Jayathe” or “let the truth prevail” is the kernel of every science, art, 
philosophy and civilization, Every research activity shall aim at it, Let the human 
civilization'rest upon truth, However, it is necessary to appreciate the limitations of truth 
in social milieu. Sometimes truth may not be in consonance with the accepted mores of 
life. Justice and social values are to be emboldened into the truth value of every 
plicnemenon. Hence the basic objective of any reseerch is to get at the truth of the matter: 
such truth which is good .and just for the society. [Every science should reflect its 
philosophy: otherwise it may instead of being useful become dangerous to the society. 
Any increasing emphasis on research method in any field of learning should not loose 
Sig’it of these basic faciors. Legal research is not exempt from these aspects. In ai era of 
ever increasing frontiers of law and legal institutions, a systematic approach with well 
evolved research methods will help in making law and legal institutions socially relevant 
and effective. 

Project Process: Science — Values Interface | 

A project has to be based on scientific process. It should be essentially a reflective 
thought process than a mere scientific process. It is better to understand what is science 
and scientific process, concentualization, the relationshin between science. arts and 
moraity. A study of relationship between theers and (acts, values and science is also 
Worthwhile. All these understandings wiil put the project holder or the researeher in a 
good stead to carry on his project activity wiih the right perspective and attain fruitful 


results. 


few really 


Science is popularly defined as an accumulation of Systematic knowledge. But 
S¢iznee ts a method of approach to the entire empirical world. Further. it is an approach 
Which does not aim at persuasion, at the finding of “ultimate truth.” or at conversion. It IS 
mere! a mode of analysis that permits the scientist to state propositions in the form of “If 
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* Lectures delivered at LL. M. Contact Programme of Kuvempu University at the Maharani Ammu 
College, Bangalore on 15" and 16" May, 2008 

" Protessor of Law and Special Officer. Karnataka State Lew | nin ersit, Hubli-Dinarw ad 
"Spo en by the Vampire Marius in Ann Rice’s book Te fumprre Lestat Ballantine Books. New York, 
NY. £985 


* Axioms or self evident propositions or deductions from those axioms IS not 
ee Eee ‘nce is to understand the world in which man lives. 
science. The sole purpose Scent and facts is not antinomies as popularly 

The relationship ee. |. It defines the major orientation of a science, by 
understood. Theory is a tool of science, |. : cephial schemata 
defining the kinds of data which are to be abstracted, Z. it of ers a concep Wide 
which the relevant phenomena are systematized, Classified and interre , ed. 3. ; 
summerises facts into (a) empirical generalisations and (b) systems ks gi es , 
It predicts facts. 5. It points to gaps In Our know Seg the other Ae afi a : a 
productive of theory. |. Facts help to initiate theories, 2. They lead to the reformula : 
of existing theory. 3. They cause the rejection of theories which do not fit the facts. 4. 
They. change the focus and orientation of theory. 5. They clarify and redefine theory. 

Science and values are related on a different plane. Science rests upon a series of 
postulates or assumptions. The assumptions are: |. The world exists. 2. We can know the 
world. 3. We know the world through our senses. 4. Phenomena are related Causally. 
These postulates are not provable, but they are true because we wish them to be true. In 
this sense science is founded upon evaluative assertions. An ethic IS more than the 
presence of a basic value’ or values. [t is also injunction to action. An appraisal of 
scientific work is not based on scientific process. It is value laden. There is ethic for 
every science Which should not be Ignored, 

Modern trend is to lay emphasis on applied research than pure research. This is 
also described as doctrinal and non-doctrinal research. Non-doctrinal research is based on 
empirical experience of common sense. Doctrinal research is based more upon the 
theoretical premises already established in the concerned’ field. Major differences 
between common sense approach and scientific framework are as follows: |. The 
scientific method goes beyond the solution of the practical problem. 2. The scientific 
method of solution involves controlled experimentation. 3. The scientific solution looks 
for broader generalizations. 4. Scientific experimentation is set against an existing body 
of generalizations, The task of the research student in the field of law is to appreciate all 
these aspects and choose a comprehensive method for his research, 

Our understanding of concepts and conceptualization should also be clear. They 
are not basic to scientific method alone: they are the foundation of all human 
communication and thought. There are certain problems of concepts that should not be 
Overlooked, Concepts develop trom shared experience. Terms used to denote scientific 
concepts may also have Meanings in other frames of reference. A term may refer to 
different Phenomena. Different ferms may refer to the same phenomenon, A term may 
have no immediate empirical reterent at all. The meaning of concepts may change. 
Reflective Thinking 

John Chaftee, author of Critica, Thinking says, “Critical Thinking is my life, it's 
my philosophy of life. It's how | define myself... | am an educator because | think these 
ideas have meaning. I'm convinced that What we believe in has to be able to stand the test 
of evaluation. 
ae — needs rele ceil ber ea ofa research project. 

f specific type. It is not S State ai’ na: fib a C Ive thinking is a mental exercise 
ine HIER thoes ner sey ons an ere things as they are. It is that State of 
tomorrow mind not « i ale nina eeiedinbes for tS Worth; 1.e. truth Value, Tt Isa 
) Vy “tS composer mind not a fiddler mind: jt Isa 


questioning mind not restin 
gulping mind. 


A reflective thinker is one who will not rest or live with the problem. .Whenever 
he encounters a difficulty, he takes it as a challenge and formulates it into a problem to be - 
tackled with an idea of solving that problem. He hypothesises the problem and gathers 
the required information or data and experimentally verifies it and arrives at the scientific 
truth. He will apply that scientific truth to the real situation by taking it away from 
laboratory condition and make the society to reap the benefits of the solution. Some 
researchers will try to. attain the ultimate truth, which is seldom attained. Following are 
SIX steps of teflective thinking as described by John Dewey and T. F. Kelley: 


g mind; and it is a problem solving mind and not a problem 


Six Steps of Reflective Thinking 
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Specifics of Experience 


Felt Difficulty 


Levels of Generalisation | 

In every reflective thinking activity, every experience takes the thinker into the 
higher level of generalization. For example a person who comes across an orange for the 
first time savs: One orange is yellow. When he comes across a few oranges, he 
generalizes his experience as: Few oranges are yellow. When he encounters a bushel of 
oranges his statement would be: A bushel of oranges are yellow. Ultimately, wherever he 
comes across oranges he finds them to be yellow and he reaches the highest level of 
generalization in the following statement: All Oranges are yellow. But when he 
encounters a wizard plant producing blue arranges his generalization stands altered as: 
All oranges are yellow; but there are some oranges which are blue. This is a continuous 
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s no end to the generalization process with regard to the phenomenon 


ess. There | aT ats 
ty ience has proved that every phenomenon ts dynamic. 


which is dynamic. Sc 


of Previous Research se : | 
el ng to the reflective thinking, we have seen in the diagram above that 


specifics of experience are the basis for felt difficulty which is the gierene polnbal i 
problem. The researcher has to carefully select the problem out of the di icu 2 e 
faces. A survey of the previous research will help him in choosing the right pro em. 
There are many advantages of making a survey of previous research. Global survey : 
preferred to the national or regional survey. The researcher has to look into all researc 
documents. This provides clues: for further research needed in the area. It also helps to 
avoid repetition. Finally it provides a scientific basis for researcl. 

Research Problem 

The researcher should avoid seeking research problem from his supervisor or 
guide. He should select the research problem from real experience, which may be an 
outcome of a study, an observation, an interaction, travel or any other experience. He 
should select a viable problem. He should not to be moved by the attraction of big and 
most appealing type of a problem. He should look at the solvability of the problem. 

After selecting the research problem, next step is definition of the problem. He 
has to fence the problem by delimitation of its boundaries keeping in view the duration of 
the project. Finally he has to conduct evaluation of the problem and fine tune it in 
whatever best possible manner before proceeding further in the research activity. 
Hypothesis 

_ The formulation of the hypothesis is a central step in good research, and it is 
important to give it a great deal of thought. Formulation of deduction constitutes 
hypothesis. A hypothesis looks forward. It IS a proposition which can be put to test to 
determine its validity. Care should be taken to formulate a good, definite and testable 
hypothesis. This is a challenging task for the researcher, Difficulties he encounters in the 
formulation of useful hypothesis are: |. Absence of clear theoretical framework, 2. Lack 
of ability to utilize that theoretical framework logically. 3. Failure to be ‘acquainted with 
available research techniques so as to phrase the hypothesis properly. 

There are different types of hypothesis: 1. Some state the existence of empirical 
uniformities. 2. Some are concerned with complex ideal types. 3. Some are concerned 
with the relation of analytic variables. The general culture itt which the science develops 
furnishes many of its hypotheses, Hypotheses originate in the very science itself. 
Sometimes, hypotheses may also be the consequence of personal, idiosyncratic 
experience of the researcher. 

The characteristics of usable hypotheses are: 1. They must be conceptually clear, 
2. They should have empirical referents, 3, They must be specific. 4. They should be 
related to available techniques. 5. They should be related lo a body of theory. If some of 
these Clues are seriously considered while formulating the hypothesis it would lead to a 
fruitful research, Many studies fail precisely at this point. If right question is asked. the 
researcher may make great stride in his work. 

Collection of Data 


Hols “dapal important step In research is collection of data to test the hypothesis. Data 
snould be scientific; otherwise the result may not be of required truth value and scientific. 
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What kinds of data should be collected depends upon 
doctrinal and empirical research will be different, 

Use of Library 

| ©, For doctrinal research, usually library material including computer aided data, e- 
library, internet, websites, etc is used, Library is not a mere store house of books. There is 
a scientific method of using library, One Should know how to use card catalogue. Indexes 
iti terms of Subject index, author index, etc. are available in a Scientifically built library, 
Periodical indexes, national and trade bibliographies, subject bibliographies, library 


catalogues, national Catalogues, union catalogues, etc. are of great help in getting at the 


appropriate data. There are a number of reference books such as dictionaries, 
encyclopedias, year books, directories, bibliographical dictionaries will be available in 
the library. Some Special material such aS periodicals, business and commerce 
documents, government documents, state and local documents, international documents, 
etc. will also be available in the library. One has to evaluate the source material and use it 
in accordance with its truth value in research. 

Empirical Data 

' 1s collected by research techniques which include observation, questionnaire, 
interview schedule, survey and sampling. 
Observation 

Science begins with Observation and must ultimately return to Observation for its 
final validation. It may take many forms. It may be simple observation Which may be 
uncontrolled, participant and non-participant observation. [t may be systematic 
observation with controls Over the observer and the observed. Most of the knowledge 
about social relations is derived from uncontrolled observation, Whether participant or 
non-participant. } 

There are some uses and some problems in the uncontrolled participant 
observation. This procedure is used often when the researcher can disguise himself as to 
be accepted as a member of the group in question. Participant observer ahs access to a 
body of information which could not easily be obtained by merely looking on in a 
disinterested fashion. The range of materials collected will be much wider than that 
gained from a series of even lengthy interview schedules. He is able to record the context 
which gives meaning to expressions of opinion. He can check the truth of statements 
made by. members of the gtoup. Disadvantages are it narrows his range of experience to 
the extent of his participation. He takes on a Particular position in the group and is not 
able to observe others. If his role is important it may change the group behaviour. His 
emotional participation may make him loose objectivity. Finally, there is a problem of 
observation control. 

Non-participant observation may answer some of these problems. He can shift his 
roles and ascertain multiple facts, if his role is properly defined. Non-participant 
observation is usually quasi-participant observation. 

In systematic Observation, there are controls over the observer and the observed. 
Formal interview, the inventory or schedule and the maps may be the controls over the 
observer. Controlled observation may also be directed toward Situations which are 
natural, but in which the Subjects are aware that they are being observed. Systematic 
observation limits the bias of the individual observer partly by making the subjects feel 
the situation as natural, but far more through the application of controls on the observer in 


the topic. Data required for 
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team observation, films and recordings, | 


a a 
ical synchronizing devices, | : 
a ¢ elaborate categories for locating and 


from of mech 
fe the development © 


schedules and inventories, . 
coding observed behaviour quickly. 


tionnaire ou : : 
_ Questionnaire refers to a device for securing answers to questions by using a form 


which the respondent fills himself. Any questionnaire must 9 — 1 fea 
scope. Every item in a questionnaire ideally constitutes a ny pat Zz. o p k : 
Developing a questionnaire can be thought of as moving from the inside outward. . 
There should be a logical progression in the questionnaire with following clues: I. 
that the respondent Is drawn into the interview by awakening his interest; 2. easily 
brought along from items which are simple to answer to those which are complex; 3. not 
affronted by an early and sudden request for personal information, 4, never asked to give 
an answer which could be embarrassing without being given an opportunity to explain; 
and 5. brought as smoothly as possible from one frame of reference to another rather than 
made to jump back and forth. , 
After construction of the questionnaire keeping above mentioned clues in mind 
and consulting the experts, a pilot study and pretest should be conducted to verify the 
questionnaire. After this the questionnaire is administered to the respondents. 
A flow chart has to be maintained on the following lines: 
issuance or transmission to the respondent 
waiting for completion or return 
receipt after completion 
checking of the form 
filing of the form plus any additional records which may allow quick reference to it 
coding, which may be divided into several steps | 
checking of the coding, whether done by spot checks of items or of whole interview 
forms 
8. tabulation, simple or complex 
9. tabular presentation; and 
10. checking of the tabular calculations. 
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Interview Schedule 


It is the name usually applied to a set of questions which are asked and filled in by 
an interviewer in a face-to-face situation with another person. Skilled interview is to 
avoid certain types of errors, by developing alertness to ambiguities and deceptions and 
by becoming aware of the purpose of interview and the level of interaction. It is used to 
for eliciting data from busy persons; for eliciting data of unique nature; for eliciting data 
of confidential nature; and for eliciting data of sensitive nature. Hence there is a need for. 
careful drafting of the schedule; systematic administration procedure and scientific 
storage of date collected. There should be what is known as Interview Guide. It is a list of 
points or topics which an interviewer must cover during the interview. It is a tool of 
social process. Interviewer should develop good insight. The clues. are: 

l. Dene, ate to the fact that there are many subliminal cues and one can learn to 


7 4 ¢ 
“gual to bring these cues to a conscious level, so that comparison can be made with 
the hunches of other observers and interviewers. 
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3. Systematically check the predictions made from these hunches, to see which are 

correct. R 
Survey 

¢ Perspectives: *Social survey *Economic survey * Political survey 

*Statistical survey 

¢ Range: *Global *Regional *National *State *District *Municipal * Village 

Sampling 
A sample must be representative and it must be adequate. It means the careful 

delimitation of the universe to be sampled as well as the definition of the observations 
which are to constitute the sample. Sampling can be random and stratified. Random 
sampling requires: that the definitions of the universe and of the observations are precise 
and coincide with each other; that the definition or list of universe is complete; and that 
the mechanical procedure of drawing the sample is easy to Carry Out and does not 
introduce bias of its own. Stratified sampling is use of smaller sample with greater 
precision. Homogenous universe requires smaller sampling. Requirements of division 
into homogeneous categories are: Criteria for division be correlated with the variable 
being studied; and Criteria used not provide so many sub-samples as to increase the size 
of the required sample. Adequacy of the samples must be evaluated by using tools of the 
arithmetic mean and standard deviation and the standard erfor. 
Analysis of Data 

¢ Use of computer for storage & classification of data 


¢ Methods of verification and analysis of data while writing the report 
|. Descriptive method 
2. Analytical method 
“3. Historical method | Applied in social science 
4. Sociological method , 
5. Sociological method Applied in social science 
6. Philosophical method 
7. Experimental method} Applied in science 


Experimental Methods: Individual: J. S. Mill 
Basic rules to be observed in conducting experiments are as follows: 
1. Keep all the factors under control. 
2. Introduce single variable. 
3. Introduce any one of the methods given below. 


1. Method of Agreement . 
The factor in which both the controlled premise and the experimental premise 


agree is either the cause or effect of the phenomenon that results in both the situations. 


For example: 

A+B+C=Z w 
C+D+E=Z 

CeZ 


2. Method of Difference 
The factor in which both the controlled premise and the experimental premise 


differ is either the cause or effect of the phenomenon that is produced in both the 
Situations. For example: 


A+B+C=Z 
A +B+ Non-C = Non-Z 
C=Z 


3. Joint Method of Agreement and Difference | 
The factor on which both the controlled and experimental premises agree in 


producing the phenomenon and the factor on which both the controlled and experimental 
premises differ is either the cause or effect of the phenomenon. 


A+B+C=Z 
C+D+E=Z 

A + B + Non-C = Non-Z { 
C=Z ; 


4. Method of Concomitant Variations 
Change in the controlled factor In a particular manner effecting change in a 
certain manner in the experimental factor is either the cause or effect of the phenomenon. 


ee 


5. Method of Residues 


ie Deduct all the factors in the controlled Stoup which are the causes or effects of 
7 actors in the experimental group. The remaining factors in the controlled group are 
either the cause or effect of the remaining factors in the experimental group 


| eee ; 
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Group Experimentation (Mc Call): 
1. One Group Method Experimental situation = 75% 
ae ad 


Controlled situation = 50% 


2. Equivalent Groups Method Experimental situation = 75% 
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Controlled situation = 50% 


Experimental situation = 75% 
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Writing the Report 
* Title of the report 
¢ Chapter headings | 
* Sub-chapter headings 
* Paragraphing 
© _ Use of italics 
¢ Use of inverted comas of quotes 
e Use of punctuations 
e¢ Footnotes, chapter-notes or endnotes 
Report: Substantive Aspects 
* Logical framing 
¢ Continuity 
* Reasoned division of material 
¢ Simple language 
e Brevity 
¢ Authenticity 
e Unity of material 
e Integrality 
Title 
Impact of Information Technology on IPR: A Critical Study with Special Reference to 
India 


Chapters 


I, Introduction a 
Il. Historical development of 11 and IPR 
III. Substantive —1: IT as IPR : 

LV. Substantive — tt: IT as facilitator of IPR 


V. Substantive — tii: IT as regulator of IPR 
VI. Substantive — iv: IT as infringer of JPR 
Vil. = Critical evaluation 
VIII. Conclusions and suggestions 
[. Introduction 
|. Importance of the topic . 
Aims and objectives of the study . 
Problem statement | " 
Survey of previous research | 
Inferences and hypothesis 
Methodology followed 
Chapters 
Example of Paragraphing ia 
Development of information technology on exponential scale is a boon as weil as 
a bane for the regime of intellectual property rights. It can be protected as. intellectual 
property rights. It is a facilitator of IPR. It is also used for regulating IPR. But it seriously 
disturbs the IPR by raising ethical problems. 
Information technology can.be protected as patent if it is new, useful and capable 
of industrial application. It can also be protected as copyright if it is a literary work. It can 
_be protected as a service mark if it relates to any service. It can be protected as an 
integrated circuit layout design. 
Example of a Quote 
According to Arnold Toynbee, famous British historian, “In earlier centuries, foreign 
invaders conquered India. In this century, Indian ancient thoughts and wisdom will 
conquer the world.” 
Example of Citation 
I. Coco v. Clark (1969) RPC 41) 
Example of Footnotes 
S.102(b) of Title 19 USC 
The Hindu, June ? , 2007 
Ammu Joseph, Patently unfair, The Hindu, December 12, 2004 
Vijay Times, A ugust 17, 2005, P.9 
S.3 of the 1970 Act dealing with process patent is deleted by Third Amendment. 
xample of Endnotes 
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Application of them appreciably adds to the task of translating the constitutional \ al 
goals into reality, 


Endnotes 


I. LS.Pawate, Daya-Vibhaga, Second Edition, Dharwad: Karnataka University. 1975 
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M.Rama Jois, Constitutional and Legal History of India vol. |, Bombay: 
N.M. Tripathi, 


- N.Chandrashekhara Atyar (Ed.) Mayne's Tre 
. Higginbothams, 1953 

5. P'V.Kane, History of Dharmashastra Vol {I| 
6. Yajnavalkya Smriti 

7., Mitakshara (Gharpure translation) 


8. S.K.Purohit, Ancient Indian Legal Philosophy, New Delhi: Deep& Deep Publications 
1994 


Biblibyraphy 
° Working bibliography 
* Select bibliography 
¢ Bibliography 
¢ Annotated bibliography 
lucredients of Bibliography 
® Books 


™ 


alise on Hindu Law and Usage, Madras: 


> UW 


@ Journals 

* Reports 

« Websites 

» Legislation 

¢ Encyclopedia 
Method of Bibliography 

2 Author 

2 Title of the work 

° Volume (if any) 

2 Edition (if any) 

2 Year of publication 

* Name of the publisher 

» Place of publication 

2 Page numbers 
Exampte 
Book: 
|. Narayanan P., Intellectual Property, Vol. |. 3rd Ed., 1999, NM Tripathi Pvt. Lid., 
Bombay, Pp. 12-22. 
Journal: 
|. Narayanan P., “Interface between IT and IPR.” 12 Jy R 2007 Pp te-Z2. 
Conclusion 

Working for a project is a challenging task. It has to be done in a carefully 
devised project plan fully incorporating the required research methods and tools. The 
project report should be drafted in such a way that it is scientific as well as reflection of 
reality. The long cherished Indian value of “Satvameva Javathe™ should be the nucleus of 
every project report. Faith and social values should not be lost in the glitter of truth. 
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SCOPE 


* Intellectual Property 
* Trademarks 

* Copyrights 

* Designs 

Patents 


INTELLECTUAL PROPERTY RIGHTS 


INTELLECTUAL PROPERTY 


* Origin of Intellectual property - noi 
recent 


~ Creation of mind or ‘ntellect 


itanginle propery with commercial 


implications * Ancient man marked cattle. goods 


Technology driven economy * Acquired “rewards” for manufacturing 


I A new oaradigm to determine reriast unique products 


Catitaiization 
Ea 


- These practices were codified as laws 
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, - Advertises the product 
~ indicates the origin of goods and 


aistinguishes the same from those of 
oiners 


——__—_—__—_—_ a 
| ; | FUNCTIONS OF TRADEMARK 
| | TRADE MARKS | 
| « TRADE MARK | - TRADE MARK | 
- iS a word, device, sign or symbol - Identifies the product and its origin 
capable of graphic representation - Guarantees its unchanged quality | 
| 
| 


| 
| 
— ee 
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TYPES OF MARKS 


- GENERIC 

- DESCRIPTIVE 

- PERSONAL NAMES 
SUGGESTIVE 
ARBITRARY 
INVENTED 


DESCRIPTIVE WORDS 


* A word which describes the Character or 
quality of the product 


* Generally, no Protection unless a 
Substantial degree of secondary meaning 
shown ~ Eg., Hercules for cycles 


* GENERIC TMs: Graphite for pencils. 
Tastee-Freez for ice cream, Needle-Tip for 
Saws & saw blades, Soflens for contact 


lens (ALL REFUSED) 


SUGGESTIVE NAMES 


* Words that do not describe the 
quality/origin/character of goods 


* Requires imagination and perception to 
guess the nature of the product 


* Protected on Showing of secondary 
meaning 


* Examples: Whirlpool. Surf, 


Vaporub. 
Superflame. Safegaurd. Limca 


GENERIC WORDS 


* Common name of a product 


— inherently generic; or 


~ becomes generic Eg. Zipper 


* Is or becomes part of public domain 
thus not a monopoly 


* Examples: Enerjex (generic word Energy). 
Linoleum, Gramophone. Epsom, Aspirin. 
Thermos, Escalator 


PERSONAL NAMES 


* A word which ordinarily denotes a 
surname or a personal name 


* No protection unless a rare surname or 
secondary meaning is shown 


* Examples: 
Sajaj, Kirloskar, Modi. Godrej 


ARBITRARY WORDS 


| 

! 

| 
* Common word having meaning unrelated | 
to the nature of the goods 


* Protected even in the absence of 
secondary meaning 


* Examples: 
Promise. Prudent, Wheel, Liberty 


INVENTED WORDS 


* Made-up mark/coined words having no 
dictionary or common meaning 


* Protected even in the absence of 
secondary meaning 


* Examples : Kodak 


MAINTENANCE OF TM 


: Monitoring the register for conflicting 
marks, registered or pending 
* Monitoring the market for instances of 
infringernent and/or Passing off 
} 


COPYRIGHT 


* COPYRIGHT 


~ protects the expression, not the idea, of an 
artistic/ literary/ musical/ dramatic work and 
cinematograph films and sound recordings 


not concerned with the originality of ideas, 
but only with the originality of expression 


does not prevent accidental independent 


creation of an identical or similar work 


ADVANTAGES OF Tm REGISTRATION 


Legal presumption of ownership 

Exclusive right to use the mark in connection 
with the goods and/or services: 

An ability to bring an action concerning the 
mark in a court: 

A basis to obtain registration in foreign 
countries: and 

An ability to file the registration with the 
Customs Service to prevent importation of 
infringing foreign goods. 
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COPYRIGHT ©? 


* A copyright 
* Right that the government gives an author 
* For any original work of expression 
Excludes others from copying or 


commercially using the work without proper 
authorization 

Examples: books, Plays, songs, catalogs, 
maps, Computer programs, labels, movies. 
drawings. sculpture, prints 


COPYRIGHT 


~ Copyright subsists =. First owner of copyright 
in = Author 

= Literary work & Author 

“Dramatic work = Composer 

“Musical work ~ Artist 

‘. Artistic work 


= Person taking the 
‘< Photographs photograph 

‘ Cinematograph ‘+ Producer of the film 
“Computer Programs =: Person who has caused the 


work to be created 


‘J 


NOTABLE FEATURES OF 
COPYRIGHT 


* Literary work includes Computer Programs 
including Source and Object Codes 


* Artistic work includes industrial drawings. The 
protected act includes the right to reproduce in 3 
dimension, a 2 dimensional work or vice-versa 


* The defense of design registrable/registered 
features (aesthetic features) is an exception to the 
claim for copyright infringement (Samsonite Case) 


INDUSTRIAL DESIGN 


Protects the external aesttietic / 
Ornamental appearance or characteristic 
of a product 


* Judged by the eye of the observer 


* Does not include patentable subject 
matter or trade marks 


ADVANTAGES OF COPYRIGHT 
PROTECTION 


* Preventing Piracy 
* Initiating infringement 
* Violation of copy rights Claim damages 
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INDUSTRIAL DESIGN 


* Must be Novel or Original 
(Not Published anywhere) 


Must relate to features of Shape, configuration, 
pattern, ornamentation or composition of lines or 
colours applied to an article in two or three 
dimensional form of both 

Applied to any article by any Industria} means or 
process 


* Such features to be €ye-appealing & judged 


solely by the eye. 


EFFECTS OF REGISTRATION 


* “Copyright” - in the design subsists for 
an initial period of 10 years: 


* Extendable for one non-extendable 
Period of 5 years: 


* Right to take legal action against others 
Who are infringing the design and to 
Claim damages: 


* May deter a Potential infringement: 


EFFECTS OF REGISTRATION 


* An exclusive right to make, sell, import, 
€xport, any product to which the design 
has been applied: and 


* Permitting others use the design under 
the terms agreed with the registered 
owner 


SAMSONITE CASE 
I 


Samsonite Corp V Vijay Sales — 1998 
* Facts : 
- Sale of suitcases by Vijay Sales (VIP) 


~ Plaintiff alleged Copying of Suitcases by 
VIP 


~ Infringement of Copyright in artistic of the 
plaintiff ( three-dimensional representation 
of drawings) 


PATENT 


* A limited monopoly granted by a State to 
a person or a legal entity for an 
invention. 


* Patent is for invention as against 
discovery 


* Respondents 


ENFORCEMENT 


* Civil remedy only 


* Civil suit for injunction, damages & 
accounts 
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SAMSONITE CASE CONTD.... 


The features which are Claimed as proprietary by 
Samsonite and sought protection under Copyright 
are all features of Shape, Configuration. which are 
aesthetic, ornamental and visual in Nature. and 
hence protection can be claimed only under 
Designs Act but not under Copyright 
HELD 

* No distinctive trade dress 


* No protection available under Designs Act. 
since not registered under Designs Act 


PATENT 


* APAIENTIS 


- Amonopoly right granted to the patentee for a 
new or improved product or process for a 
limited period 


PATENT 


* Grant from Government 
+ Patent owner has an exclusive right to prevent others 
from 
- Making 
- uSINg 
- Offering for sale 
- selling 
~- importing 
the patented invention 
* Limited period of grant in exchange for full and 
* complete disclosure of invention 


* Notan absolute right to practice the invention 
a 


DEGREE OF PROTECTION OF IPRs 


* How long does Protection last? 


Patent 20 years 


Design 10 years 


Trade secret Until someone Spills the beans 


Copyright Life of the author + 60 yrs 


Trademark As long as it is used & maintained 


INVENTION UNDER PATENT ACT 


. PRODUCT/PROCESS Which has : 
Novelty = New 
Inventiveness = Non-obviousness 
Utility = Industrial application 
Can be patentable 


DEGREE OF PROTECTION 
OFFERED BY IPRs 


* What is forbidden / prevented ? 
Patent using the claimed invention 
Design making something similar that 

looks the same 
Trade secret unauthorized use by 

someone who has been let 

in on the secret 
Copyright copying the expression 
Trademark confusing the customer 


LEGAL FRAMEWORK OF PATENT 
LAW IN INDIA 


* Patents Act, 1970 
* Amendments in 1999 

* Patent (Amendment) Act 2002 

* Patent (Amendment) Ordinance. 2004 


NOVELTY IS GLOBAL 


* Invention must be New: 


* Disclosure in any form and in any part of 
the world destroys novelty 


* IN USA novelty is protected after 
disclosure till the expiry of 12 Months 


ES 
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NOVELTY UNDER INDIAN LAW 


* ‘A’ niade a presentation of his 
invention in United States 

*A’ files for a patent in India 
subsequently 

*‘A’s Indian Patent application is liable 
to be rejerted due to lack of novelty 


OBVIOUSNESS 


’ 


A claims for latch mechanism for a hinge 
of visual display unit of a lap top 


Prior art discloses a similar hinge 
mechanism for piano lid, desktop 
calendar, kitchen cabinet etc 


Prior art is non-analogous art 
However, prior art references are pertinent 


to the problem solved by A 


A’s patent is obvious 


NON-PATENTABLE INVENTIONS IN 
INDIA 


Frivolous 


Contrary to natural laws, morality or 


injurious to public health 


Scientific principle or abstract theory 


e.g. Newton's law 


OBVIOUSNESS 


Even if invention is “new”, it should not 


be “obvious™ to the person skilled in the 
art 


Mere workshop improvements will not 


constitute inventiveness 


Improvements made with a degree of 
ingenuity and skill constitute 
inventiveness 


INDUSTRIAL APPLICATION 


* In addition to Novelty & Inventiveness. 
an invention must also be Capable of 
Industrial Application. 


* Invention without utility is non-patentable 


NON-PATENTABLE INVENTIONS IN 
INDIA 


* Mere new property or mere new use of a 
known substance 
* Mere admixtures (as opposed in 
synergistic mixtures) and processes 
thereof 
€g: explosive composition/alloys 
* Arrangement or re-arrangement of 


devices in a known way 


NON-PATENTABLE INVENTIONS IN 
INDIA 


+ Method of agriculture or horticulture 
+ Treatment of humans & animals 

+ Plants & Animals 

* Business Methods 


* Computer program per se other than its nage 
technical application to industry or a combination 


with hardware 
Ea 


* Traditional knowledge 


JURISDICTION OF FILING 


* Patent laws are territorial 


* Patent applications have to be filed in 
€ach jurisdiction where ever enforcement 
is required 

- €g: An Indian patent holder Cannot 
enforce infringement action in USA, 
unless a corresponding patent is 
existing in USA. 


. India follows the concept of first to file but 
not first to invent (only us) 


* First Filer gets protection 


* Securing novelty 


* Preventing others 


WHO CAN FILE A PATENT . 


- 


* Inventor(s) 


Applicant(s)/Assignee(s) 


Legal representative 


Singly or jointly 


Foreign national resident abroad 


WHERE TO FILE - JURISDICTION 
* Appropriate office 


-Residence, principal place of 
business or domicile of applicant 


-Address for service, if above 
conditions are not met 


Place where invention actually 


Originated 


CONSEQUENCES OF LOOSING 
PRIORITY 


* Loss of Priority of earlier patent application 


does not bar Subsequent filing of patent 
applications 


* Provided novelty is not lost by 


Subsequent disclosure 


FILING OF INDIAN PATENT 
APPLICATIONS - OPTIONS 


* Provisional patent application 


* Complete patent application 


WHY PROVISIONAL APPLICATION ? 
* Enables disclosure 


Enables licensing of technology 


* Enables early marketing of invention 


12 months, time for improvements 


Provisiona! can be abandoned without 
Carrying the risk of disclosure 


INFRINGEMENT OF & PATENT 


| * A Patent is infringed 

When subject matter of the invention as 

| covered under the patent is used | 
commercially without any authorisation 

, + Damages 

| Civil violation 

i Injunction 

| Loss on profits 

| 


WHY PROVISIONAL APPLICATION ? 


COMPLETE PATENT APPLICATION 


* Disclosure is incomplete 


* Further scope for improvements 


* Immediate threat of disclosure from 
competitors 


To secure priority date 


Sufficient disclosure 

Enablement of the invention (examples) 
Advantages | 

Definition of the scope of the invention 
by way of ~claims™ 

No addition of new info may not be 
possible beyond this stage 


Format same as provisional with 
additional section on “claims ~ 


POLAROID CASE 


* Instant Camera 
Invented by Polaroid 1969 


Copied by Kodak 1976 
Suit by Polaroid 
Kodak 


paid $ 925 mn 


t gown the plant wonh §$ 15 bn 


XEROX CASE CONCLUSION 


- GUI - IPR - Various types 
Invented by XEROX - Protection of IPRs 
No Patent in 1979 - Legal Requisites for a Patent 
Copied by Microsoft & Apple - Procedural aspects of Patent in India 
Xerox lost 2% royalty 


Xerox lost $ 500 mn during 1984- 
98 


THANK YOU!!! 


COPYRIGHT - INFRINGMENT 


Dr. M.N.Bheemesh 


¢The term Copyright is coined from 
| its own ingredient “the right to 
copy” 


eCopyright is historically linked to 
written literary work. 


¢Plagiarism was not a problem 
*Gutenberg invented Movable type & 
Caxton developed Printing Press 


¢The arrival of Technology made the 
printing of multiple copies possible 


wy 
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*Fair Dealing for a Research and Private Study 
«Fair Dealing for criticism and review 


*Fair Dealing for the purpose of Report current 
events 


*Reproduction of work for Judicial proceedings 
* Reproduction of work in Legislature’s Work 


*Reproduction of work in a certified copy made 
under any law 


*Reading or Recitation in Public 
*Anthologies for Educational use 


*Use of copyrighted material in the course of 
education 


*Performance of the work in the course of education 


*Making sound recordings in respect of Literary, 
Dramatic or Musical work in certain cases 


*Causing of a recording to be heard in Public 
*Performance of a work by Amateur club/society 
*Reproduction for use of Libraries 


*Reproduction or Publication of Unpublished 
Works 


*Incidental inclusion of Artistic work in a 
Cinematograph film 


"Adaptations 


*Performance or communication Of a work in 
Official ceremony 


Copyright has two types of 
roots 


°An exclusive right to make 


copies,to reproduce the work of 
an author 


¢To protect the author from 
infringement 


International Conventions 


*Berne Convention for the Protection 
of Literary and Artistic works 1886 


¢Universal Copyright Convention 
(Geneva 1952 ,revised at Paris 1971) 
TRIPs Agreement 

*WIPO Copyright Treaty 1996 


Acts not constituting 
Infringement 


Common Law Exceptions: 


wees 
i 


Act contrary to the public interest 


l.e., illegal,immoral or irreligious 


Statutory Exceptions: 
Fair dealing / Fair Use: 


-this means roughly that there will be no 
copyright infringement if the use made 
of the work is fair. 


Fair Use 


-It may be a commentary,criticism Or 
Parody, 3 | 
Things to be Observed: 

~ the purpose of the use 
-The nature of the Copyrighted work 


-The amount and substantiality of the | 
| Position used the affect of the use on | 
the potential market. | 


COPYRIGHT - INFRINGMENT 


Copyright infringement is the 
infringement of an intangible right 
in the expression of an idea. 


The idea is not Protected and 
copying the idea is not an 
infringement of copyright. 


oe Tile 
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Types : 


¢Primary Infringement 
«Secondary Infringement 


Primary Infringement 
ethe work is copied 
copies of the work are issued to public 
ethe work is lent or rented to public 
ethe work is shown or preformed in public 
ethe work is communicated to public 


°an adaptation is made 


= a i a i 
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Rights are protected in works not in 
ideas: 


-Idea is not a subject matter of copyright 


RG Anand v. Deluxe Films 


Infringing Copy: 


In relation to literary work, 

dramatic,musical or artistic work, a 
reproduction thereof otherwise than in 
the form of a cinematographic film; 


-In relation to a cinematographic film, a 
copy of the film made on any medium by 
any means: 


-In relation to a sound recording, any 
other recording embodying the same. 
sound recording, made by any. means: 


-In relation to a Program or performance 
| in which such a broadcast reproduction 
rights or a performer’s right subsists the | 
| sound recording or a cinematographic film | 
of such program or performance. { 


—_— ee 
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Secondary Infringement 


ae *The importation of an infringing copy of 
the work 


*Possessing an infringing copy in the 
“= Course ofa business, selling it,letting it for 
hire etc., 


..  °*Providing the means to make infringing 
2 copies of work 


¢Transmission of the work by means of 
ae telecommunications system 


¢Permitting the use of a place of public 
entertainment for an infringing 
performance of an work 


-— oe | 
Directin Copying: 


-here the defendant copies the plaintiff's 
work with some minor additions and 
| alterations 


Indirect Copying: 
“here infringer changes the form. 


€.g.: Novel turned into a Play,which in 
turn into a Ballet 


Substantial Copying: 


it is a question fact and degree 


Secondary Infringement 


*The importation of an infringing copy of 
the work 


«Possessing an infringing copy in the 
course of a business, selling it,letting it for 
hire etc., 


*Providing the means to make infringing 
copies of work 


¢Transmission of the work by means of 
telecommunications system 


*Permitting the use of a place of public 
entertainment for an infringing 
Performance of an work 


Direct Copying: 


-here the defendant copies the plaintiff's 
work with some minor additions and 
alterations 


Indirect Copying: 
-here infringer changes the form. 


€.g.: Novel turned into a Play,which in 
Curn into a Ballet 


Substantial] Copying: 


IC iS a question fact and degree 


ee ee, 


Rights are Protected in works not in 
ideas: 
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-Idea is not a subject matter of copyright 
&= RG Anand vy. Deluxe Films 


Infringing Copy: 


‘In relation to literary work, 
dramatic, musica| Or artistic work, a 
r€production thereof otherwise than in 
the form of a cinematographic film; 


-In relation to a cinematographic rim, a 
= copy of the film made on any medium by 
any means; 


-In relation to a sound recording, any 
other recording embodying the same 
sound recording, made Dy any means: 


-In relation to a Program or performance 
IN which such a broadcast reproduction 

rights or a performer's right subsists the | 
sound recording ora cinematographic film |' 
Of such program or performance. 


COPYRIGHT - INFRINGMENT 


Copyright infringement is the 
Se, infringement of an intangible right 
: in the expression of an idea. 


The idea is not protected and 
copying the idea is not an 
infringement of copyright. 
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Types: 


7S 


ePrimary Infringement 


¢Secondary Infringement 


Primary Infringement 
the work is copied 


es 
“ae 


*copies of the work are issued to public 
ethe work is lent or rented to public 


the work is shown or Preformed in Public 


*the work is communicated to Public 
*an adaptation is made 


mere 
aa 
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Acts not constituting 
Infringement 


Common Law Exceptions: 

Act contrary to && the public interest 
1.e., illegal,immoral or irreligious 
Statutory Exceptions: 

Fair dealing / Fair Use: 


-this means roughly that there will be no 
copyright infringement if the use made 
of the work is fair. 


Fair Use 


-it may be a commentary,criticism or 
parody. 


Things to be observed: 
- the purpose of the use 
-The nature of the copyrighted work 


-The amount and substantiality of the 
position used the affect of the use on 
the potential market. 


International Conventions 


1886 Berene Convention for Protection of Literary and 
Artistic Work. 


°1952 Universal Copyright Convention. 


*1961 Rome Convention - Performer’s, Producer's of 
Phonograms and Broadcasting Organizations. 


*1971 Geneva Convention - Producer’s of Phonograms 


Sees against Unauthorized Duplication of their Phonograms. 


°1972 Brussels Convention - Distribution of Programme - 
Carrying Signals Transmitted by Satellite. 


*1996 WIPO Copyright Treaty. 
*1996 WIPO Performance and Phonogram Treaty 


Indian Law dealing with Copyright 

The Indian Copyright Act was first Passed in 
1957. A few amendments were made in 1983 & 
in 1984, However keeping in view with the latest 
developments in the field of technology, 
especially in the field of computers and digital 


= technologies. The new amendment Act called the 


Copyright (Amendment) Act, 1994 (38 of 1994) 
was passed and this made Indian Copyright Law 
iS one of the toughest in the world. This included 
the definition of “Computer Program" also in its 
ambit. It clearly explains the rights of Copyright 
holder, position on rentals of software, the rights 


“= of the User to make backup copies and the heavy 


Punishment and fines on infringement of 


Copyright of software. It also make it illegal to 
make or distribute copies of copyrighted software 
without proper or specific authorization. 


¢Fair Dealing fora Research and Private Study 
¢Fair Dealing for criticism and review 


*Fair Dealing for the Purpose of Report current 
events 


*Reproduction of work for Judicial Proceedings 


* Reproduction of work in Legislature’s Work 


*Reproduction of work in a certified copy made 
under any law 


*Reading or Recitation in Public vy t 


x 


Anthologies for Educational use ; 


*Use of copyrighted material in the course of 
education 


*Performance of the work in the course of education 


*Making sound recordings in respect of Literary, 
Dramatic or Musical work in certain cases 


«Causing of a recording to be heard in Public 
*Performance of a work by Amateur club/society 
Reproduction for use of Libraries 


*Reproduction or publication of Unpublished 
Works 


«Incidental inclusion of Artistic work ina 
Cinematograph film 


eAdaptations 


*Performance or communication of a work in 
official ceremony 


FS rad 
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ge Cyber Crimes and IPR 
Seeing in retrospect, problem of | 
infringement of IPR's was not very acute 
, because there was no photocopiers, no 
ny . 
computers, no internet. Now the canvas 
has changed; the milieu is different. 


Copyright has two types of 
roots 


°An exclusive right to make 


copies,to reproduce the work of 
an author 


°To protect the author from 
Infringement 


Remedies for Infringement of 
Copyright: 


-Civil Remedies 


-Preventive Civi| Remedies 


RE -Compensatory Remedies 
-Criminal Proceedings 


-Administrative Remedies 


-Registrar of Copyrights to make an 
Order Prohibiting importing of 
copyrighted works from Outside. 


Civil Remedies 


“= -Preventive Civil Remedies 


-Interlocutory Injunction 


-Mareva Injunction 
-Anton Piller Order 


-Permanent Injunction 


-Compensatory Remedies 
Damages 
Damages for conversion/delivery up 


Account of Profits 


In the 18th Century there was 
continuous dispute and litigation over 
relationship between Copyright 
subsisting at Common Law and 
Copyright under the Statute of Anne. 
This was finally settled by the House of 
Lords in the case of Donaldson Vs. 
Beckett in 1774, which ruled that at 
Common Law the author had sole right 
of printing and publishing his books, but 


that once a book was published the right , 


in it were exclusively regulated by the 
Statute. 


IPR's Criminal Jurisprudence : 
Changing Scenario: 

Sophisticated methods of commission of 
different crimes adopted by the criminals 
in any branch of Criminal Law haven't left 
the field of IPRs untouched. Cracking of 
websites, hacking of internet, demolishing 


ee Of security, use of common trade names 


as domain names without permission from 


the owners of the same is done regularly 
and unscrupulously by highly trained 
Professionals in order to make wrongful 


.. ©Conomic gains at the expense of IPR's of 


the others. 


Criminal Proceedings: 


-Punishment for 6months may be 
extended up to Three years with fine 
from Rs. 50,000 to 2 Lakhs 


Knowing use of Infringing copy of 
Computer Program: 


fa 


= Punishment for 7 days may be extended 
Up to Three years with fine from Rs. 
50,000 to 2 Lakhs 


-Power of police to Seize the Infringing 
Materials and Plates for making copies 


Compulsory Licenses 


= ty 
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-works withheld from public 


-IN unpublished Indian Works 


-License to Produce and publish 
translations 


All these will be made through the 
Copyright Board by the Registrar 


The idea of Copyright protection only 
began to emerge with the invention of 
printing, which made it possible for 
literary works to be duplicated by 
mechanical processes instead of being 
copied by hand. This led to the 
appearance of a new trade - that of 
gee Printers and booksellers in England 
“= called " Stationers". These 
entrepreneurs invested considerable 
sum in the purchase of Paper, in buying 
Or building Press, and in the 
Employment of labour INvolving an 
Outlay which could be recouped with a 


nes 


age '€asonable return over a period of time. 1 


By the end of the Seventeenth Century 
the system of Privileges i.e. the grant of 
Monopoly rights by the Crown was being 
More and more criticized and the voice 
Of authors ascertaining their rights 
_ began increasingly to be heard: and this 
ce led in England in 1709 to what is 
acknowledged Co be the first Copyright 
Statute - "The Statute of Anne". 


Performers’ Right 


\ctors, Dancers, Musicians, Jugglers, 
Acrobats and Singers Enjoy this right 


-if any person Makes a sound recording, 
reproduces sound or visual recording, 
Communicates the performance or 
Broadcasts the Performance without the 
Permission of the Performer it amounts 
= to Infringement. | 


| () 
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COPYRIGHT - INFRINGMENT 


Dr. M.N.Bheemesh 


¢The term Copyright is coined from 
its own ingredient "the right to 
, copy” 


‘Copyright is historically linked to | 
written literary work. 


¢Plagiarism was nota problem 
*Gutenberg invented Movable type & 
Caxton developed Printinc Press 


Printing of multiple copies possible 


Liz 


¢The arrival of Technology made the 


Remedies for Infringement of 
Copyright: 


-Civil Remedies 
-Preventive Civil Remedies 


-Compensatory Remedies 


-Criminal Proceedings 


-Administrative Remedies 


-Registrar of Copyrights to make an 
Order prohibiting importing of 
copyrighted works from outside. 


Civil Remedies 

-Preventive Civil Remedies 
-Interlocutory Injunction 
-Mareva Injunction 
-Anton Piller Order 
-Permanent Injunction 


-Compensatory Remedies 
Damages 
, Damages for conversion/delivery up 


Account of Profits 


Criminal Proceedings: 


-Punishment for 6months may be 
extended up to Three years with fine 
from Rs. 50,000 to 2 Lakhs 


Knowing use of Infringing copy of 
Computer Program: 


Punishment for 7 days may be extended 
up to Three years with fine from Rs. 
50,000 to 2 Lakhs 


-Power of police to Seize the Infringing 
Materials and plates for making copies 


Compulsory Licenses 
“works withheld from Public 
-IN Unpublished Indian Works 


-License to Produce and publish 
translations | 


All these will be made through the 
Copyright Board by the Registrar 


Performers’ Right 


“Actors, Dancers,Musicians, Jugglers, 
Acrobats and Singers enjoy this right 


-if any person makes a sound recording, 
reproduces sound or visual] recording, 
Communicates the performance or 
Broadcasts the performance without the 
permission of the performer it amounts 
to Infringement.. , 


Thanks.... 
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LEGAL RIGHTS OF FARMERS AND LEGAL PROTECTION OF PLANT 
VARIETIES: AN ASSESSMENT* , 


; Dr. J. S. Patil™ 
INTRODUCTION 


Agriculture is the prime mover of the Indian economy, largest employer, 
biggest and very old enterprise. Thirty-one percent of the GDP comes from 
agriculture and around sixty four percent of its labour force is dependant on 
agriculture. The rapid agricultural growth from mid 1960s that brought about 


of the important factors that transformed India’s agriculture. In many crops large 
number of land races, farmers’ varieties and scientifically developed cultivars existed 
in the 19" and early part of the 20" century and much of it have been replaced by new 
and better varieties.“ Increased food production must keep pace with the country's 
population increase. To keep pace with the present population growth and 
consumption pattern, India's food requirement has been estimated to cross 225 million 
tons by 2005 AD. This would mean an annual agricultural growth rate of 6.7 percent, 
a daunting task considering the rapidly shrinking resource-base and fast declining 
input-use efficiency in major cropping systems. Not withstanding the impressive gain 
in the agricultural production, the vast agricultural potential still remains highly 
under-utilized. There are serious gaps both in farm yield realization and technology 
transfer, as the national average yield of most crop varieties is low.’ This is 
attributable to the recent Indian policy of yielding to the pressures of the developed 
countries and altering IPR laws to suit their convenience. A Systemic change can 
bring, in the transformation. Farmers’ rights play important role in bringing this 
transformation. 


Unfortunately, farmers in developing country like India are under assault. 
Governments are increasingly tuning in with MNCs in their mindless pursuit of fast 
track growth, leaving people out of discourse.’ Globalisation and its impact on the 
developing countries form an agenda for discussion in various forums on a regular 
basis. However, the expansion of the process of globalisation with its bases on free 
movement of capital and free flow of trade and its direct bearing on the sustenance of 
the common people of the third world is a matter of grave concern. As the north-south 
divide continues to exist, colonisation takes its course in a different form by 
controlling the vital resources of the third world with the support of a set of 
multilateral treaties.” For several years now, ever since the Trade-related Intellectual 
Property Rights (TRIPs) were introduced in the WTO negotiations, the multinational 


' Paper presented at One-day National Workshop on New Challenges in IPR Law: Towards 
Hormonisation of Uniform Rules organized by University College of Law and PG Department of Law. 
Bangalore University, Bangalore on 29" April 2008 | 

™ Professor of Law and Special Officer, Karnataka State Law University. Hubli-Dharwad 

ue Niranjan Rao. “Indian Seed System and Plant Variety Protection”. Econaumic and Political Weekly. 
February 21, 2004 p.845 ' a 

> General Guidelines to the examination of DUS and the development of harmonized descriptions of 
plant varieties, Plant Variety Journal of India Volume |. No. | a | | 

: Kuldip R. Chopra, Present Status of Indian Seed Industry: Value Addition through Biotechnological 
Application and their Relevance to Farmers, Arishiworld, | | ie 
“The ill effects of such corporate-driven lop-sided policy planning. book review on Vandana Shiva’s 
Globalization's New Wars: Seed, Water & Life Forms, in Combat Law. Vol 4 Issue 4 June - July 2005 


* Ibid 


business. And 
ing fe lete control over the seed 
s been pressing for a comp $42 i ver 
a pis a if the farmers are divested of all their traditional r aa al 
i © Under TRIPS member nations are required to grant pepe iy IPR 
vogue Ne: icrobiological processes as we 
non/biological and microbio og soil 
Steer for plant varieties. TRIPS provides a choice for protecting plant Nd 
parse: may choose from patents or a sui generis system (particular to the nation 1a 
a pace of the two.’ This has hit considerably the interests of farmers in 


developing countries including India. 


Farmers are integral to the economy of most developing countries. h 
currently a broad consensus that farmers, being custodians of genetic diversity, S He 
be granted rights for their enormous contributions in identifying and conserving plant 


LEGAL PROTECTION OF PLANT VARIETIES 


Legal protection of plant varieties is an outcome of the northern countries 
demand as they are strong in biotechnology. But it was resisted by the south as they 
are rich in biodiversity. Some of the international, regional and national laws Felating 
to the protection of plant varieties are briefly discussed before making an analysis of 
the legal regime in India to make proper assessment of the Indian law. 


‘Suman Sahai, “Protecting farmers, freeing the breeders”, Indiq Together, 10-4-2008 
Elizabeth Verkey, “Shielding farmers’ rights”, Journal of Intellectual Property 
doi: 10. 1093/jip|p/jpm | 89, published online on October 27, 2007 

Act No. 53 OF 2001 [30th October, 2001] published in The G 


Section 1, No. 64, New Delhi, October 30, 2001 


Law & Practice: ‘ 


azetle of India Extraordinary, Part II , 


ho 


_ A PVP framework comprises of a number of 
‘distinctness, uniformity and Stability (NDUS) ar 


rights to breeders from other member countries. Alternatively, reciprocal treatment is 
on a bilateral basis. Penalties for infringement and other offences are usually 
restricted to monetary compensations. Only a few legislations propose imprisonment 
and other criminal proceedings as deterrents.'° Some of the countries which have 


brought about laws relating to plant variety protection along with the year of making 
the law are given in the table below. 


Table 1: List of countries with year of enactment/amendment of PVP law 


Country | Year Croatia 1997 | St | Country Year | 26. | South 1987 
No Africa 


Czech 1989 18. | Morocco OPC 1993 
[Resa [985 [1 [Dena | T5015 Recs | as 


1995 12. | Finland 1992 | 20. | New 1994 | 29.] UK 1983 
Zealand 


14. | Ireland 1980 | 22. 1987 Uzbekistan | 1996 


acs 


1977 italy p1986 | 23. | Portugal 199 


7 | | 32. | Venezuela | 1993 
| 7. | China 1999" 16. | Kenya | 1972 | 24. | Russia | 1993 | 33. 1974 
‘ 8. 1994 | 17. | Moldova | 1991 | 25. | Slovenia 1989 | 34 2001 
| = 

TRIPS 


Agreement on Trade Related Intellectual Property Rights. 1994 provides for 
the patentable subject matter which includes invention, whether in relation to the 
product or process. in all fields of technology, provided they are new, involve an 
inventive step and capable of industrial application. Subject to Articles 65. paragraph 
4 and Article 70 paragraph 8 and paragraph 3 of this Article. patent rights shall be 
available and enjoyable without discrimination as to the place of invention, the field 
of technology and whether products are imported or locally produced (emphasis 
added). '' Members may exclude from patentability inventions. the prevention within 


Tae e tection: Leee rom a Cross Country Perspective.” 
 Ravishanker A. and others, “Plant Variety Protection: Lessons from a Cross Country Persy 


Policy Brief 11, 2000, ICAR, New Delhi 
'' Article 27(1) of TRIPS Agreement 


€ 


their territory of the commercial exploitation of which is see ‘i siete ran 
order or morality, including to protect human, animal or plant iad ose 
avoid serious prejudice to the environment, provided that such exc ve adda 
merely because the exploitation is prohibited by domestic law cep “ted h sca 
Members may also exclude from patentability the following wie fh ao ‘ , 
therapeutic and surgical methods for the treatment of humans or animals; b) Plan 7 
animals other than microorganisms, and essentially biological processes for the 
production of plants or animals other than non-biological and microvigiogigas 
processes However, Members shall provide for the protection of plant varieties either 
by patents or by an effective sui generis system by any combination thereof. The 
provisions of this sub-paragraph shall be reviewed 4 years after the entry into force of : 
the Agreement Establishi ng the WTO (emphasis added), 


The Budapest Treaty, 1973 


Budapest Treaty on the International Recognition of the Deposit of 
Microorganisms for the Purposes of Patent Procedure “governs the recognition of 
deposits in officially approved culture collections for the Purpose of patent 
applications in any country that is Party to it. Because of difficulties or virtua] 
impossibility of reproducing a microorganism from a description of it in a patent 
specification, it is essential to deposit a strain in a culture collection center for testing 
and examination by others. India’s accession to the treaty was made on September 17. 
2001 and came into force on December t7, 2001."" 


UPOV 


Under the International Union for the Protection of New Varieties of Plants 
(UPOV) Act, 199]'6 a plant variety qualifies for Protection when it meets some 
essential criteria, viz - (1) Novelty, (11) Distinctiveness, (iii) Uniformity and (iv) 


condition of the novelty, a variety shall be deemed to be new, if the Propagating or 
harvested material of the variety has not been Sold or otherwise disposed of, with the 
consent of the breeder for the purpose of exploitation of the variety, '® The Variety 
shall be distinct, if it is Clearly distinguishable from any other variety whose existence 


: /_id=7 visited on April 2]. 2008. 
Internation,;| Depositary Authorities: Microbial Type Culture Collection and ‘ 


Article 5 of the UPOV 1991 Act. 
18 : 
. Article 6 of the UPOV 199] Act. 
. Article 7 of the UPOV 199] Act. 
~ Article § of the UPOV 1991 Act. 


stable, if its relevant character 
in case of particular cycle of p 


European Union 


istics remain unchanged after repeated propagation, or 
ropagation, at the end of each such cycle.?! 


European Patents Convention 
for the entire Europe 


patentability of biotechnological inventions 
genes. Further, European Council for Regula 
Variety Rights, 199423 js also put in place 


exclusive form of Community industrial pr 


system is administered by the Community Plant Variety Office (CPVO),24 EPC 
prohibits patents for plant varieties. But, 
1994 law provides rights to the breeders of plant varieties and essentially derived 
varieties. Farmers’ privilege was to be provided only through national laws. There is 
no scope for the protection of farmers’ interests at the regional level. This shows that 
the European law regarding the protection of plant varieties is more tilted towards the 
individuals’ interests of the breeders as against the collective rights of the farming 
society who are responsible for maintenance of the rich bio-heritage. 


New Patent Law of Russian F ederation 1992 


It provides for patents for inventions having the features of novelty, 
inventiveness and industrial application. It includes cell cultures & microorganisms. 
Term is 20 years. Protection of Plant Varieties is also separately provided. Plants are 
excluded from patent law. Law on Selection Achievements protects plant varieties. 
This law is based on UPOV model of the plant to be novel, distinct, uniform and 
stable. But the term is 35 years.”> 


Andean Pact Countries of Latin America (1969) 


They have established a patent regime that is based on WIPO model. All 
products & processes in technology are patentable. Animal species & biological 
procedures there for are excluded. Microorganisms & plant species are patentable. 
Plant Breeders’ Rights are available for a variety, which is new, homogeneous, stable. 
generic denomination. Term is 15-25 years depending on specie. It is applicable to 
essentially derived varieties also. Use for non-commercial purposes is permitted. Each 
country should establish a national registry. Regional registry is maintained by 


JUNAC.” 


! 


* Artic V 199i Act. . 

seine. | Soci i i " July 1998 is a European 
>? Directive 98/44/EC of the European Parliament and of the sot ee kg ai so nan be 

the | Ovisi 
inective | t law, made under the internal market pr 
n directive in the field of paten 4 rket pr 
dicns The original proposal was adopted by the European Commission ia 1988. For details see 
cs | ility of bi hnological_ inventions 
Vib aadl Wwiki/Directiv he patentability of biotechnological inv. 

pi ikipedia.org/wiki/Directive on the bility _of | ! ane 
= : mr aBiior (EC) No 2100/94 of 27 July 1994 on Community plant vat lety Bo 
: BONE a sivs/c ily _agencies/cpvo/index_en.htm visited on April 21, 2008 
~ http:/ europa.eu/avencivs/communily agencies SMG 6 op. 707.708 
> 19. Review of Central and East European Law 1993. No. PP. PREM oo \c cootmmminnney 
htty holar.google.com/’scholar?hl=en&lr &quinto:FSErZvFPIV Y Ischolar.google.c Output=v 
utp://scholar.200 .com/schotarhi=en« 
n Pay Ts “il 21, 2008 ; a 
. ae vi ey eck “How the Andean Pact Transformed Itself into a Friend of Foreign 
* Thomas Andrew , ge ye rp <> 
Enterprise”. Vol 30. No. 4. International Laver. Winter 1996. pp. SI ; 


eee Le : 
Seng oe a IRE eh 
_ Ta~p Se + osenetnieliee 


USA 
The United States provides for three t 
are for 20 years, Design patents are for 16 


obtaining plant variety protection as against patent is much lower, application IS very 
simple, requirements for protection are less, and the ‘Protection provided jis quite 
similar.’ Many plant patents are registered in the US. 


Other Countries: 


In South Africa, Patents Act 1978 provide patent for inventions, which are: |. 
Novel, 2.involve inventive step, 3.used or applied in trade or industry Or agriculture. It 
Provides for 20 years term. Biotechnology patents are only 5%. Plant Breeders’ 
Rights Act 1976 as amended in 1996 is a special law Providing for Protection of plant 
varieties. A plant variety js Protected if it is: |. Novel, 2. Distinct, 3. Uniform, 4. 
Stable and 5.Has distinct denomination. Term of protection is 20-25 years (15 vears 
minimum),*? 


Australia has Patents Act 1990 amended jn 1994 under Which the term of 
Patent is increased from 16 to 20 years. Four year Possible extension for 
pharmaceutica| Patents is also provided. Plant Breeders Rights Act 1987 amended 


{ 
* Plant Variety Protection Act, as amended, 7 U.S.C. 2321 ef Seq, for the full text of the:Act see 
http://w USda.go0v/ V1 .0/getfil cName= STELDEV3002796, 

ent for sexually reproduced plant-corn hybrids on Dec 10. 2001. 17 patents 
were Issued under 35 USC 101 to Pioneer Hi-Breed 'nc. 
_ Article 189, Law on the Protection of Intellectual Property Rights, Egypt (2002, in force). Book 
Four, for details, see nha peat’-grain.org/brl/9docid=90  aeawideen . i 3 
Article 192, Law on the Protection of Intellectual Property Rights, Egypt (2002. in force), Book Four 
4 Article 193, Law on the Protection of Intellectual Property Rights, Egypt (2002. in force), Book Four 


Gazette of the Republic of South 


inl994 Provides for protection of plant varieties for a term of 25 years for trees & 
vines and 20 years for other variety, Farmers’ saving of seeds is allowed. 


years after registration. 18 years term is provided for perennials, State Strategic plan 
for conservation of biodiversity is developed in accordance with which conservation 
activities are undertaken. A fixed royalty and other rights are provided. 


Russia has a long tradition of disregarding IPR. Only limited rights are 
provided in terms of inventor’s certificate of authorship. This can be freely exploited. 
Traditional freedom of choice is available to the inventor to get his invention 
protected by an inventor’s certificate or by patents. Patents are extremely costly. 


improvement. Requirements for patenting are novelty, non-obviousness and utility. 


~ 


In Mexico a defensive IPR system is provided under the 1976 Aci. Ten years 
term is provided. Following types are excluded from patenting, le. chemical products. 
technologies and food. Exploitation of patent is obligatory. Aggressive compulsory 
license system is provided. 1987 law provides for 10-14 years term ( 10 years for 
chernical and biotechnology patents). 1994 Amendment as per TRIPS provides tor 20 
years term. Federal Plant Variety Law 1996 is legislated to protect the plant varieties. 
The term is 18 years for perennials and 15 years for others. Requisites for the 
protection are that the variety should be new. distinct. stable. homogeneous and has 
distinct denomination. Emergency licenses are made available. Ministry” of 
Agriculture is the ‘authority to deal with the matters concerning plant variety 


protection. 
Indian Aspects: The Protection of Plant Varieties and Farmers Rights Act, 2001 


In order to provide for the establishment of an effective system for el 
of plant varieties. the rights of farmers and ye hal — med Pac ie 
development of new varieties of plants the Protection of Plant Hsin ala. 
Rights Act, 2001 is passed in India.” It has also been 1 oa : ae : 
recognize and protect the rights of the farmers in respect of their contribution fei a 
any time in conserving. improving and making es plant wae Chae 
the development of the new plant varieties. ‘Moreover to accelerate agric 


Article 47 fhe Gacette dia Extraordinary, Par U. 
* Act No. 53 OF 2001 [30th October. 2001] published in Phe Gacene of India Extraordin 


Section |. No. 64, New Delhi. October 30. 200] 


development, it is necessary.to protect plants breeders’ rights to stimulate a 
for research and development for the development of new plant dete les. > 
protection is likely to facilitate the growth of the seed industry which wi in | é 
availability of high quality seeds and planting material to the farmers. Keeping these 
objectives as the basis this law is enacted in India.** 


The Protection of Plant Variety Authority: It is established under this legislation 
for the purpose of promoting and encouraging development of new varieties of plants 
and protecting the rights of farmers and breeders.° [t consists of a Chairperson and 
fifteen members.”’ General functions of the Authority are as under: 

1. To promote and encourage development of new varieties of plants and to protect 
the rights of the farmers and breeders. 

Registration of extant new varieties. 

Developing characterisation and documentation of registered varieties. 
Documentation, indexing and cataloguing of farmers’ varieties. 

Compulsory cataloguing for all varieties of plants. 

Ensuring that registered seeds are available to farmers. 

Collection of statistics of plant varieties. 

Ensuring maintenance of register.*® 


PNINDMAPYWN 


Registerable Varieties: Section 15 provides for the varieties that are registerable 
under the Act. They are as under: /.4 new variety: It must possess the qualities of 
novelty, distinctiveness, uniformity and stability. 2. An extant variety. It must possess 
the qualities of distinctiveness, uniformity and stability. °° 3, Essentially Derived 
Variety. Definition of Extant Variety is laid down in Section 2(j) of the act to include 
all such varieties that are notified under S. 5 of Seeds Act 1966: farmers’ variety: 
Variety of common knowledge; and Variety in public domain. 


Who can apply?: The following persons are entitled to apply for the registration of 
plant varieties: Breeder of the variety; Successor of the breeder; Assignee of the 
breeder; Farmer or group of farmers or community of farmers as breeder: Person 


authorised by any of the above: and University or publicly funded agricultural 
institution as breeder‘! 


What the form shall contain?: The application Should contain the following 
Information: A single and distinct denomination to a Variety: Affidavit that it contains 
no terminator technology; Complete Passport data of parental line, geographical 


*” These objectives cane ascertained by reading the objectives Clauses appearing at the beginning of the 
Act. - i i 
ye It is located at NASC Complex, DPS Marg, Opp- Todapur, New Delhi-110 012. 


" For the details of the composition of the Authority. see Article 3 of the Protection of Plant V 


arieties 
and Farmers Rights Act, 200] 


rieties and Farmers’ Rights Act. 2001. defines “extent 
(1) notified under section 5 of the Seeds Act, 1966: or 
wledge; or (iv) any other Variety 


Section 16 of the Protection Of Plant Varieties and Farmers’ Rights Act, 200} 


al or parental material.*? The 
applicant must observe the tenets of the following guidelines: 


1. Every application in triplicate must be in writing and signed by 
their representative. Application should be submitted in hard C 
all essential requirements by hand till further notice. 

2. Applications will be received only on Monday to Thursday from 10.00 hours to 
15.00 hours. No application will be accepted on Friday, Saturday, Sunday and 
public holidays. 

3. Every application must have the name of the applicant, their address and 
nationality as well as the address of service of their agent (if applicable). 

4. A person can file up to a maximum of three applications per day.. 

5. Until otherwise notified in the Plant Variety Journal of India. each application 
should be accompanied with an application charge of Rs. 200/- each by demand 
draft drawn in favour of “The Registrar, Plant Variety Registry, New Delhi”. 

6. The application will be réceived on “first come, first serve” basis. 

7. No applications will be received after business hours. 

8. On successful submission of application, the applicant will receive an 
acknowledgment slip. 

9. After submission of application, it will be processed according to the provisions of 
the Rule 29(2) of the PPV & FR Rules, 2003. 

10. After depositing the stipulated fees for conducting DUS tests, the office of the 
Registrar shall issue receipt and number which shall be used for all future 
references including the checking of the status of application on line. 

11. Seed samples for DUS testing must be submitted in the months as notified in the 
schgdule given.” 


the applicant or 
opy only along with 


Defective denomination of a new variety: Denomination of the variety is a very 

important aspect and has to be carefully formulated. A denomination would be 

considered as defective on the following grounds: | 

1. It is not capable of identifying such variety. 

2. It consists solely of figures. 

3. It is liable to mislead or to cause confusion concerning the characteristics. value 
identity to such variety of the identity of breeder of such variety. 

4. Itis not different from every denomination which designates a variety of the same 
botanical species or of a closely related species registered under this Act. 

>. It is likely to deceive the public or cause confusion in the public regarding the 
identity of such variety. | 

6. It is likely to hurt the religious sentiments respectively of any ciass or section of 
the citizens of India. : 

7. It is prohibited for use as a name or emblem for any of the purposes mentioned in 
section 3 of the Emblems and Names (Prevention of improper Use) Act, 1950. 

8. It is comprised of solely or partly of geographical name. 


*° Section 18 of.the Protection of Plant Varieties and Farmers’ Rights Act. 2001 

a Guidelines for submission of application tor registration of plant varieties as per the requirement of 
.- = “ iY 9 =, | 5 

Section 15 of the PPV & FR Act, 2001 read with Rule 6 and Rule 23 of PPV & FR Rules, 2003. Plant 

Variety Journal of India, Vol.-l. No.-2 


April 02. 2007. pp. 8-9 a + Be ; 
Sede 15(4) of the Protection of Plant Varieties and Farmers’ Rights Act. 2001 


Procedure for registration: Application along with fee and tae a 
filed in the office of the Authority. Tests to evaluate the variety S . e con a . 
The following general recommendations shall be applicable for all the crops isted in 
the document, in addition to the management practices specific to each crop: 


|. The experimental field for DUS trials should not be near a building, compound 


wall, a shady tree, etc. 


2. Pre-sowing/ pre-planting tillage’ to create optimal tilth for germination and pre- 


planting establishment depending on crop and soil. 
Seed rate as per guidelines for trials in DUS centres, 


eS) 


SOwing to facilitate germination and establishment. ort Haat. 

5. For crops grown under rainfed conditions, life saving/protective imrigation.may be 
provided, if necessary. . fea 

6. Principles of crop rotation must be followed to avoid over exploitation of soil 
fertility, build-up of pests, diseases, weeds, etc. 

7. For crops other than rice, it should be ensured that anaerobic conditions do not 
prevail in the experimental field. 

8. DUS trials should not be conducted in problematic soils. 

9. Removal of Stubbles of Previous crop jis Mandatory to Prevent possible 
allelopathic effect on succeeding crop. 


each crop must be ensured through manual/mechanical means. Only in extreme 
Situations, the use of herbicides may be contemplated in consultation with a 


12. Sufficient measures must be taken to Protect the crop from bird damage and wild 
animals, 

HS: Harvesting and Processing of economic Produce must be done at optimal grain 
moisture content to prevent cracking, deterioration during Storage and pest / 
disease damage. | 

14. All external inputs other than those mentioned under “Essential agronomic 
Practices” must be avoided, . 

he Harvesting of produce must be avoided from lodged plants. plants affected by 
pest/disease, Premature plants. abnormal plants and fields heavily infested with 


compost is not produced at the farm, the residues (left Over biomass) should be 
carefully incinerated, 1 


The following centres have been identified Provisionally for the DUS Testing by the 
Authority: aa 


Ormity and Stability tests for 
S for all CTODS. see P/ayy arien: Journal W India, 


A Distinetin eness, Unit 
(Welve notified Crops and Genera] recommendation 
Vol.-1. No,-2 April 02. 2007. Pp. 47-48 


( 


4. For irrigated Crops initial irrigation must be provided either as pre-sowing Or post- | 


k ay ') DMR 2)VPKAS. Almora 3) ANG RAU.Hyderabad 4) RAU.Dholi 
1) MPKV Rahuri 2) Mandore (PC ) 

ae ee eee 

a aera 


1) CICR, Nagpur 2) UAS, Dharwad 3) HAU, Hisar 4) CIC R. Coimbatore 


’ 


| Lucernd, 1) IGFRI, Jhansi 2) MPKV, Rahuri 

~ Tomato 1) IVR 2) NHR ae Maes) 

' Okra 1) IVR 2) WHR 

“Cabbage My WRIARE ee ome ee | 
 Onioieaee i iVERERC OT et ie 4 
"Rose ‘| 1) IHR 2) TARI New Digi | Sailer ~---oh ae iam. 
_ Wheat 1) DWR, UAS, Dharwad 2) IARI, Indore 3) COORae Kannur. ae 

| Sorghum 1) NRCS, Ay-derbad 2) MPKYV, Rahuri 3) GBPUA&T. Pantnagar 4) HAU.Hisar 
” Chickpea 1) IPR, Kanpur 2) MPKV. Rahuri 3) HAU.Hinge 7 
Undbemm 1) UPR Renpur:2) TNAWs@mahatore 0, ee 


~ Rajmash 1) IPR, Kanpur 2) VPKAS, Aimora te 

ee aD ie | 

I)NRCG 2) TNAU, Coimbatore >” 
Sunflower | I)DOR 2) TNAU. Coimbatore 

I)INKVV. Jabalpur 2) CSAU 


Groundnut | 


Linseed A&T. Kanpur 


Cl 0D aa 

- Berseeii "| 1) iGFRiadhansi 2) PAU. Ludhiana 
i 2 a: 

“Cauliflower PT) TVR) TART. Karun 

Pot 71) CPRI Simic 2) CPRE. Viodipuram 


ae —— a 


Garlic 1 ) IIVR2)NRC 


Lam 
After the conduct of tests the acceptance or ss 7 i. aa ne 
application is done. Acceptance of oe Pe re ewe wer bin eh 
isement of application is made after 1 1s accepted. 

ih pies cates on the following grounds: (a) that the person oppor ie i: 
application is entitled to the breeder's right as against the “PRES $ P 
variety is not registrable under this Act; or (c) that the grant of cert a O 
registration may not be in public interest; or (d) that the variety may have adverse 
effect on the environment. Hearing will be conducted as to the Opposition if there is 
opposition to the application. Registration and issue of certificate is finally done after 


- 49 
completing the procedures described above. 


Duration registration: The registration is valid for nine years in the case of trees and 
vines and six years in the case of other crops and may be reviewed and renewed for 
the remaining period on payment of such fees as.may be fixed by the rules made in 
this behalf subject to the condition that the total period of validity shall not exceed, (i) 
in the case of trees and vines, eighteen years from the date of registration of the 
variety; (ii) in the case of extant variety, fifteen years from the date of the notification 
of that variety by the Central Government under section 5 of the Seeds Act, | 966; and 
(iii) in other cases, fifteen years from the date of registration of the variety.°” Duration 
of plant variety protection can be is shown in the tabular form below: 
Table 3: Term of Plant Variety Protection 


01 | Trees & Vines | 18 years 9 years 
Others 15 years 7 6 years 


Rights conferred on breeders: Breeders are conferred with the exclusive right to 
produce, sell, market, distribute, import or export the variety. They also have the right 
to authorise any person to produce, sell, market, or otherwise deal with the variety. 
But the authorization so given is not further transferable. Registrar may vary terms of 
the protection by taking into consideration the relevant factors for that purpose. The 
Registrar may also cancel terms.”! 


Revocation: Plant variety protection can be revoked on any of the following grounds: 
1. Grant is based on incorrect information. 
2. Granted to ineligible persons. ; 


3. Breeder's failure to provide required information. documents or material. 
4. Breeder's failure to provide an alternative denomination of the Variety When 
required. - 


5. Breeder's failure to provide seeds or propagating material to compulsory licensee, 
6. Breeder's failure to comply with provisions of the Act. rules or regulations. " 


a spe 

47 - ‘ ey 

; Section 20 of the Protection of Plant Varieties and Farmers’ Rights Act, 2001 
: Section 21 of the Protection of Plant Varieties and Farmers’ Rights Act. 2001 


4 P - ‘ « 

Section 2? of the Protection of Plant Varieties and Farmers’ Rights Act, 2001. 
Procedure for essentially derived v 
Farmers’ Rights Act, 2001 


SO : - ‘ . re 
Section 24 (6) of the Protection of Plant Varieties and Farmers’ Rights Act, 2001 


nt , There is a separate 
arieties under Section 23 of the Protection of Plant Varieties and 


Si aw ° - - ‘ . ‘ 
Section 28 of the Protection of Plant Varieties and Farmers’ Rights Act. 200] 


7. Grant is not in the public interest,*? 


and payment of compensation.» 


Remedies: Following civil remedies are available to the right holders: | Injunction: it 


fine of Rs 50000-5 lakh. Falsely representing registered variety is punishable with 6 
months to 3 years rigorous imprisonment and fine of Rs.1-5 lakh. For subsequent 
offences punishment is 1-3 years rigorous imprisonment and fine of Rs.2-20 lakh.** 


Limitations of the Legal Protection of Plant Varieties 


The Protection of Plant Varieties and Farmers Rights Act is an evenly 
balanced document. It not only provides monopoly rights on plant varieties but also 
takes are of the collective interests of the community as a whole. Further. the rights 


1. Benefit sharing: The Authority is empowered to issue order for benefit sharing, 
after taking into consideration the extant and nature of the use of genetic material of 


has been claimed and the commercial utility and demand in the market of the variety 
relating to which the benefit sharing has been claimed. The amount Gf benefit sharing 
tO a variety determined shall be deposited by the breeder of such variety in the 
National Gene Fund. The amount of benefit sharing determined by the Authority is 
recoverable as an arrear of land revenue by the District Magistrate within whose local 
limits of jurisdiction the breeder liable for such benefit sharing resides.” 


2. Exclusion of certain varieties: No registration of a variety is allowed if the 
prevention of commercial exploitation of such variety is necessary to protect public 
order or public morality or human. animal and plant life and health or to avoid Serious 
prejudice to the environment. The Central Government will the genera or species. 


3. Researcher’s rights: Researchers are entitled to use any registered variety for 
conducting experiment or research. The use can also be made of a rogers variety 
by any person as an initial source of variety for the purpose et creating Ot Varieties. 
The authorization of thé breeder of a registered variety is required where the repeated 
use Of such variety as a parental line is necessary for commercial production of such 


> < Oe 38 
other newly developed variety. 


E section 34 of the Protection of Plant Varieties and idl + eal 

‘ Chapter VIII of the Protection of Plant highs We ee a, 

; Pandieel i he part COMUNE Perenied Ad PScedure in Chapter X of the Protection of Plant 
See sections e ps 

ciel 36 ofa Beiter of Plant Varieties and yi oi Act. 2001 
agi a : ieti 's’ Rights Act, 2 

Se OL SUMMEn vance antares Serer oe 
Section 3 


7 


‘ 


ii i 

in rights the farmers in recognition of thei 

4. Farmers’ Rights: Certain rights are given to wi eae ale 
contribution to the maintenance of the rich biological resources. 


discussed separately. 7 
5. Community Rights: Village or local community responsible for evolution of,any 
plant variety is entitled for compensation from the plant breeder. 


6. Compulsory License: Authority is entitled to issue compulsory licence after ure 
years of grant of exclusive rights to the breeder if reasonable requirements of the 
public are not satisfied and if the concerned variety is not available to the public at 
reasonable price. Consultation with the Central Government is required to be made 
before issuing compulsory licence. Terms & conditions & duration of license are to be 
determined by Authority. Authority can modify or. revoke license. 


FARMERS’ RIGHTS 


law principles, this was not relevant to the case. While seeds or pollen blown onto a 
farmer's land would normally be considered their property, the court ruled that this 
was not the case with patented GM plants. It said Mr Schmeiser was liable because 


caused a furore in the legal world. Even though people accepted Schmeiser might not 
have planted the GM canola deliberately, he was still sued for "passive" infringement 
of the company's patented seed. The decision has ranked the intangible intellectual 


decisions on patent laws have been in favour of the intellectual property owner - the 
Outcome of the Napster case was Classic in this respect.”°New biotechnologies are 
termed as limiting the farmers’ rights. Terminator technology is a direct assault on 
farmers and indigenous cultures and on food sovereignty. It threatens the well-being 
of all rural people, primarily the very poorest.°? So is the case with a variety of 


The concept of Farmers' Rights provides a measure of counterbalance to 
‘formal’ Intellectual Property Rights and patents that compensate for the latest 


the conservation, development. improvement, and management of Plant Genetic 
Resources (PGR), their different contributions should be recognized and respected by 


89 ‘ im “ ‘ —, 
Section 39 of the Protection of Plant Varieties and Farmers’ Rights Act, 2001 


al 


‘ Section 41 of the Protection of Plant Varieties and Farmers’ Rights Act, 200} 


l ° . ‘i 
59 hapter VII of the Protection of Plant Varieties and Farmers’ Rights Act, 200] 


f hes * ’ , ‘ rm s A> 
_ bttp://ww wabc.net.au/science/news/stories/s342557 htm Visited on April | 2008 
Awww. banterminator.ore/The-| 


Tacha snes easants-and-Small-Scale-Farmers/ Terminator. 
£chnolovy-and-Farmer's.R; Wy: 
Ogy-and-Farmer's Rights 


farmers in conserving, improving and making available plant genetic resources 
particularly those in the centres of origin/diversity." The purpose of these rights is 


Stated to be “ensuring full benefits to farmers and supporting the continuation of their 
contributions," , 


FAO Conference endorsed the concept of Farmers Rights with a view to 
ensuring globa recognition of the need for conservation and the availability of 
Sufficient funds for these purposes, assisting farmers and farming communities 
throughout the world, especially those in. areas cf original diversity of plant genetic 
resources, in the protection and conservation of their PGR and of the natural 
biosphere; and allowing the full participation of farmers, their communities and 
countries in the benefits derived, at present and in the future, from the improved use 


of PGR. During the 26th Session of the FAO Conference, it was also adopted 


development; and Farmers Rights will be implemented through an international fund 
on PGR which. will Support PGR conservation and utilization programmes, 
particularly, but not exclusively, in the developing countries,” 


After seven years of negotiations, the FAO Conference adopted the 
International Treaty on Plant Genetic Resources for Food and Agriculture, in 
November 2001. This legally-binding Treaty covers all plant genetic resources 
relevant for food and agriculture. It is in harmony with the Convention on Biological 
Diversity. The Treaty recognizes the enormous contribution that farmers and their 
communities have made and continue to make to the conservation and development of 
plant genetic resources. This is the basis for Farmers' Rights. which include the 
protection of traditional knowledge. and the right to participate equitably in benefit- 
sharing and in national decision-making about plant genetic resources. It gives 
governments the responsibility for implementing these rights.° 


Indian Aspects of Farmers’ Rights 


India is a home to 45,000 plant species and 75.000 animal Species. Ninety per 
cent of the world's biological resources emanate from the underdeveloped regions of 
Asia and Africa. Yet. MNCs hold 97 per cent of all patents worldwide. In the past 15 
years. 10,778 patents on plants were registered in the US alone. At the World 
Intellectual Property Organisation. patent applications went up from 3.000 in 1979 to 
67,000 in 1997. Countries such as India are at the losing end of the new patent 
regime. According to the US-based Rural Advancement Foundation International, if 


“ Sally E. Bunning and Catherine L.M. Hill. “Farmers rights in the conservation and use of plant 
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genetic resources: A Gender Perspective”. http: www fao.ore docrep NO2SSE'x02SSe08.htm_ visited 
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on April 20. 2008 : . 
63 This definition is given as an annex to the International Uindertaking on Plant Genetic Resources 
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(unanimously adopted through Conference Resolution 883°) the Conference Resolution 5/89 
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” Extract of the Twenty-Fifth Session of the FAO Conference. Rome. 11-29 November 1989 


*" Resolution 3/91 

** Resolution 3/2001 April 23. 2008 
; ‘o/au certa itps ted on April 23. 2605 
” http: www. fao.org/ay ‘carta itper htm visited on April 


contributions of peasants and tribal people from the developing world are taken into 
account, the US will owe as much as $2.7 billion to the developing countries. 


There are innumerable cases of bio piracy in terms of patents which affect the 
Indian farmers. Important ones are listed here under: 


Turmeric Patent: The turmeric patent granted to the University of Mississippi In 
1995 has been successfully challenged by CSIR in 1997 as prior art. It provided 32 
references from ancient texts to show prior knowledge on the use of turmeric as 
powder. Even its continuation in respect of surgical wounds as antiseptic is rejected as 
prior art after knowing of its use on umbilical cord & recording of the same by a 
Hakim in Akbar’s period 


Neem Patents: There are more than 40 patents, mainly for Neem pesticides, held by 
laboratories in U.S.A. & U.K. A US. company, W.R. Grace, was granted a patent for 
Neem as a pesticide. India could not challenge it because the patent was for a 
formulation, which increased the shelf life of the Neem extract. India has granted 
more than 80 patents on Neem. 


Basmati Patent: In September 1997, Ricetec obtained a patent for calling: aromatic 
rice grown outside India as Basmati & selling it under any brand name. Ricetec has 
already been selling brands like Kasmati & Texmati claimed to be Basmati type rice. 
With the patent it will be able to label its exports of rice also as Basmati. It claimed 
that basmati is a generic term and that it had invented certain novel basmati lines and 
grains which make possible production of high quality, high yielding basmati rice 
worldwide. It claimed to have isolated specific scientific parameters like length-width 
ratio, starch index, percentage increase on being cooked, etc. 


Diabetes Patent: Cromak Research Inc. was granted patent by USPTO for a medicine 
prepared by using extracts from Jamun. Karela, Gurmar and Brinjal to cure diabetes. ’! 


Methi Patent: Kripal S. Dahliwal obtained patent on methi in March 1999.” 


Jute Patent: “The United Kingdom has granted a patent to Geohess(U.K.) Ltd. on 
October 25, 1995 on Jute as an environmentally friendly packaging material.” The 


Europia Patents Office. Appeal period lapsed on October | 1, 2004. Consequent upon 
the cancellation of the patent, Indian exports of Hessian to Europe increased 


of the jute patent. Now jute manufacturers will be able to export Hessian without 
having to pay any royalty to GEOHESS. A partial victory was wrested by JIMDC 
from the Brazilian Government, after 12-year long battle on termination and reduction 
of dumping duty on import of jute bags from India in September 2004.3 


BT Cotton: In 1992. Agracetus Inc. got a patent on all forms of genetically 
engineered cotton, no matter what technique or genes used to create them. It was 
challenged in court and USPTO revoked it 1994. Recently the Government of India 
has cleared Bt. Cotton In spite of the controversy it has created as to its hazards on 
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Supplied by the Company. The loss is estimated as 3.3 crores of rupees, 4 


Tur Dal Patent: The USPTO has granted three patents, Nos 6,410,596, 6, 541,522, 
6,542,511 to the $ 109-million bio-pharmace 


Following deceases can be treated from the Pigeon pea extracts: 1 .Diabetes, 
2.Hypoglycemia, 3.Obesity, 4.Arthero-sclerotic cardiovascular disease (clogged 
arteries). The pigeon pea extracts by means of traditional Process contain a myriad of 
naturally occurring Organic compounds that may interfere with medicinal effects. That 
impurity can result in an effective amount, i.e. too low a concentration, or a toxic 
amount, too high a concentration, of active compound administered. ”° 


Ngali Nut Patent: Australian entrepreneur, Queeslander Peter Hill, is awarded for 


using ngali'nut oil for treating arthritis. Ngali nut trees are grown in on the Salomon 


Islands, Vanuatu, Papua New Guinea and the Philippines. One of its varieties is 
grown in South India.” | 


Ashwagandha Patent: A method of treating degenerative musculoskeletal diseases 
such ‘as rheumatoid arthritis & Osteoarthritis in an animal. typically a human. 
comprises administering to the animal, typically enterally, in a convenient dosage 
form, a therapeutically effective amount of the beneficiated extracts of the plants 
Ashwagandha. Sallai Gulful, Turmaric and Ginger in a predetermined proportion 
relative to each other with or without other biologically active inorganic ingredients, 
such ‘as zinc sulphate.” Novel process of Ashwagandha inciudes the following: 
Cleaning the roots, Particulating the roots, subjecting it to distillation, cooking the 
Steam-treated particulated mass in a polar solvent, filtering and evaporating thrice to 
obtain A, B &C fractions, Homogeneously mixing the volatile fraction with A,B,C 
fractions from the particulated mass to obtain a benefacted plant extract. 


Since 1991, Navdanya has organized farmers through the Bija Satyagraha 
Movement to keep seed in farmer's hand and to not cooperate with IPR Laws that 
make seed a corporate monopoly and make seed saving and seed sharing a crime. 
Under the Bija Satyagraha campaign. Navdanya / RFSTE along with other several 
organizations, as part of this campaign, achieved a major victory when seed giant 
Syngenta tried to grab Dr. Richharia’s precious collection of Over 22,972 rice 
germplasms. The biotech giant had signed a MoU with the Indira Gandhi Krishi 
Vishwavidyalaya in order to have access to the priceless collection of rice diversity. 
Giant seed companies like Monsanto-Mahyco-Cargill Seeds, Pro-Agro, Novartis, 
Aventis, monopolise the seed and seek to criminalise seed saving and exchange by 
farmers.’’There is a considerable Opposition to the back door policy of Indian 
Government regarding Indo-US Agriculture Agreement. The US-India Agreement on 


™ The Hindu, March 6, 2005 

” http://www.organicconsumers.org/Patent’pizeon-pea.cfin 
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is es are million farmers participated in Bija Satyagraha rally at one s Cubban "aah ‘ 
March 1999, Navdanya reasserted the Bija Satyagraha. Movement with over 2500 groups “ hen 
farmers’ rights and seed freedom in the face of bio piracy and seed aig In an. ne : f 
over 400 farmers from all over the world. came together at the unique Bee} | anchayat ; cople ; ee 
Tribunal) to give evidence of the crisis of seed and agriculture in the wake of globalization that is 


pushing small farmers to suicide. 


| is described as a cut-throat manoeuvre and the US multinationals will 
eee ye os ne hee technology India needs, and they will be obliged 
psn rage od of multinationals. This agreement is fraught with the lurking 
2 snare a American multinationals will get access to our Germ Plasm Bank of 
peeeeioe crop varieties and get them patented in their names. Indian Agricultural 
= mel KVKs and Research Centres will act as extension agencies to promote 
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the technologies of American multinationals. 


A Charter of Farmers' Rights was drawn up by leaders of farmers’ 
organisations as well as environmental, health and consumer groups participating in a 
consultation workshop on Biodiversity, Farmers’ Rights and Intellectual Property 
Rights.’” The rights include right to land, right to conserve, reproduce, and modify 
seed and plant material, right to feed and save the country, right to Just agricultural 
prices and public support for sustainable agriculture, right to information, right to 
participatory research, right to natural resources and right to safety and 
health. "Institutions such as ICRISAT adhere to the principles contained in the 
Convention on Biological Diversity, the FAO-CGIAR Agreement on Genetic 
Resources, and FAO International Undertaking of Plant Genetic Resources for Food 
and Agriculture and use material transfer agreements’ (MTAs) and germplasm 
acquisition agreements to facilitate access and ensure continued free exchange of 
genetic materials and bio-contro| agents. *! 


Farmer’s Rights under the Protection of Plant Varieties and Farmers Rights Act 
2001 


All the above mentioned movements and efforts yielded fruits in the form of 
inclusion of farmer’s rights in the Protection of Plant Varieties and Farmers Rights 


exploitation from such monopoly holders by giving them certain important rights. 
Following rights are available to the farmers under various provisions of the 
Protection of Plant Varieties and Farmers’ Rights Act. 2001: 


|. Farmers are entitled to register a new variety: A farmer who has bred or 
developed a new Variety shall be entitled for registration and other protection in 
‘ 7 i é E 
like manner as a breeder of a variety under this Aci.*? 


. 


registration if the application contains declaration as specified in clause (h) of sub- 
section (1) of section 18 83 


2. Farmer’s variety can be registered: The farmers’ variety shall be entitled for 
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given conditions, the farmer or the group of farmers or the organization of 
farmers, as the case may be, may claim compensation in the prescribed manner 
before the Authority and the Authority, after giving notice to the breeder of the 
variety and after providing him an Opportunity to file opposition in the and after 
providing him an Opportunity to file opposition in the prescribed manner and after 
hearing the parties, may direct the breeder of the variety to pay such compensation 
as it deems fit, to the farmer or the group of farmers or the Organization of 
farmers, as the case may be.°° 


6. Farmers are protected against Innocent infringement of breeder’s rights: A 
right established under this Act shall not be deemed to be infringed by a farmer 
who at the time of such infringement was not aware of the existence of such right. 
A relief which a court may grant in any suit for infringement referred to in section 
65 shall not be granted by such court. nor any cognizance of any offence under the 
Act shall be taken, for such infringement by any court against a farmer who 
proves, before such court. that at the time of the infringement he was not aware of 
the existence of the right so infringed.*’ 


/. Farmers are exempted from registration fee: A farmer or group of farmers or 
village community shall not be liable to Pay any fees in any proceeding before the 


* Section 39 (1) (i1) of the Protection of Plant Varieties and Farmers’ Rights Act. 2001. Section 18 (1) 
(h) stipulates that the application shall contain a declaration that the genetic material or parental 
material acquired for breeding, evolving or developing the variety has been ty acquired 

™ Section 39 (1) (itt) of the Protection of Plant Varieties and Farmers Rights Act, 2001 | 

” “Branded seed” means any seed put ina package or any other container and labelled in a manner 
indicating that such seed is of a variety protected under this Act. 
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Authority or Registrar or the Tribunal or the High Court under the Act or the rules 


made there under. ki 
8. Farmers are entitled for their share in the Gene Fund for ee ene 
plant resources: The Gene Fund shall, in the prescribed manner, be app 7. 
meeting any amount to be paid by way of benefit sharing under sub-section ( ) “ 
‘section 6.° Authority has to establish contents of certificate and invite claims o 
benefit sharing from the public. Claims can be made by person, firm, government 
or NGO. Enquiry and hearing from both sides will be done. Order explicitly 
indicating amount of benefit sharing based upon. the extent of contribution made 
by such claimant will be made by the Authority. Deposit should be made in the 
National Gene Fund by the concerned for the purpose of distribution of the 
benefits among the beneficiaries. Beneficiaries are obviously farmers and because 
they are incapable of applying for benefit sharing on their own due to their weak 
position and lack of knowledge, others such as NGOs are given power to apply on 
their behalf. This is a very progressive step taken under this law in favour of the 


- farmers. 


9. Consent of the farmer is necessary in the case of EDV from his Farmer’s 
Variety: Notwithstanding anything contained in sub-section (6) of section 23 and 
section 28, where an essentially derived variety is derived from a farmers’ variety. 
the authorization under sub-section (2) of section 28 shall not be given by the 
breeder of such farmers’ variety except with the consent of the farmers or group of 
farmers or community of farmers who have made contribution in the preservation 
or development of such variety.”” 


10. Farmers are entitled for community rights: Any person or group of persons. 
(whether actively engaged in farming or not) or any governmental or 


awarded to the community concerned after due hearing.” People of villages or 
local communities who contribute for the evolution of plant varieties are 
invariably farmers. | 


CONCLUSION 


The foregoing analysis of the legal protection of plant varieties and legal rights 
of farmers indicates that the West is in favour of patent and other forms of protection 
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_ India being a developing country blessed with rich bio resources has acted in a 
cautious way by not providing 
generic model. At the same time it has i J 


not only their varieties but also new varieties. Bu 
farmers due to the technicalities involved in t 
provided to the farmers are also limited. Alth 


breeders, the rights provided to them are Significant and advantageous. Although 
farmers are provided certain rights, they are not as significant as the rights of the 
breeders. In other words, it can be stated that the law is tilted in favour of breeders. 
There is a need to strengthen the rights of the farmers in terms of vigorous agricultural 
policy in view of mounting international pressure for a stronger IPR regime for plant 
varieties. Care should be taken to maintain the balance between these two competing 


rights to usher in economic Stability without costing the lives of the farmers as it is 
happening in the recent past. 


_ There ‘are some areas that still need a careful attention and revision in this 
legislation, in spite of the efforts of the lawmakers to keep it a balanced document to 
protect the interests of the breeders as well as the farmers and the collective interests 
of the community. Farmers are to be armed with better rights and facilities keeping in 
view their weak position in terms of education. economics and social status. The areas © 
that need attention are as follows: . 

1. Benefit sharing determination is cumbersome. It should be simplified. 

2. Farmers deserve better and more rights than what are presently provided. Farmers 

should be provided right to land. right to conserve, reproduce, and modify seed 

and plant material, right to feed and save’ the country, right to just agricultural 
prices and public support for sustainable agriculture, right to information, right to 
participatory research, right to natural resources and ri ght to safety and health. 

Farmers may not be able to register because of tough requirements. The 

requirements are to be liberal in the case of farmers. 

4. Laboratories should be established to facilitate farmers to test their varieties and 

prepare documents required for registration. —a— 

Official facilitators should be appointed to help farmers in realising their rights. 

6. Farmers should be properly educated regarding the advantages of getting their 
varieties of plants registered. This can be entrusted to Krishi Vijnana Kendras 
(KRVKs); government departments of agriculture and NGOs. 

7. Part of revenue goes to maintenance of ex-situ collections: full benefit should go 
to farmers. “ae ; 

8. Recovery of determined amount as land revenue by District Magistrate of 
jurisdiction cannot be applied to a company like Monsanto. 

9. Compensation clause for supply of bad quality seeds requires peeeernening, 

10. Separate track for essentially derived varieties (EDV) under s.23 has to be 

: / 
oF ii is too beaurocratic. Farmers representatives should find place as 

abe thority. 

12. om AR policy for tarmers should be formulated on top priority. 
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e ‘ity for registration of Plant Varieties are by big seed 
” Applications received by the PVP Authority for registrati pris a 2 ellie de ig ~ 
ies like Maharashtra Hvbrid Company (AHICO) and applications are hardly filed by farmers. 
companies I! as \ \ 
See PVP Journal Vols 1-9 
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Justice, we cannot 
- Mental Rights should prevail over Direc- 
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‘true liberty’ on 
based and which 
perfect society, Moreover, Indian Public 


fect and 


it is not Teady 
theory of 


a foreigner of an ideal society 


‘Or an ideal man. 


‘Hence even by reference to Social 


but say that Funda- 


tive Principles, 


And lastly, if Minority Opinion is 
accepted it would lead to absurd re- 
sults. The Minority Opinion admits that 
Directive Principles also impose obliga- 
tions on the State like Fundamental 
rights. If this is true, then the combina- 
tion of the obligations under both, Funda- 
mental Rights and Directive Principles 
will make the obligation double. But ‘ihe 
Minority Opinion holds that ‘the combina- 
tion of the second obligation with the 
first will exempt the State from its rrst 
odligation and result in giving fresh 
Powers to it. The truth however is that 


Concept of Judicial Process 


— A Conspectus Journal 99 


power and obligation are jural 
tions. Therefore Obligation 
Zive rise to Power just as fire 
Zive rise to snow, 


contradic- 
can never 
can never 


will give rise to 
it is accepted, it 
can also be used to defeat other provi- 
Constitution e. 8. Separa- 
tion of Powers It may be contended 
that if there is a conflict between the ob- 
ligation of the execulive to act Only in 
accordance with law and an executive 
action taken to implement a Directive 
Principle, the’ executive action should 
prevail, This would clearly convert our 
Democracy into Dictatorship. This n- 
terpretation must be therefore rejected. 


Hence in case of a conflict between a 
Fundamental Right and a ‘Directive Prin- 
ciple it is Fundamenta] Right which wil] 
prevail. And Directive Princinles can 
b€ treated On1y as Chart of Duties of 
Government and never as sOurce of its 
powers. 
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“THE CONCEPT OF 
By :— G. V. G. Krishnamurty, 


JUDICIAL PROCESS — A CONSPECTUS” 
Additional Legal Adviser and Arbitrator, Government of 


India, New Delhi. 


WHAT IS JUDICIAL PROCESS ? 


In the domain of modern jurisprudential 
thought “Judicial Process” as 4 concept is 
felatively of recent origin and its Study and 
research occupy a place of considerable im- 
portance. The need to analyse, discuss and 
evaluate the concept of judicial process was 
first felt in United States of America, which 
largely followed the Anglo-Saxon judicial 
system. As early as 1919, the American 
Courts attempted to give a definition of ‘judi- 
cial process’, 

“The judicial process comprehends all the 
acts of the Court from the beginning to its 
e0d, and in a narrower sense is the means of 
compelling a defendant to appear in Court 
after suing out the original writ in civil cases 
and after the indictment in criminal cases 
and in every sense as an act of-a Court and 


inclides any means of acquiring jurisdiction’ 


and includes attachment, garnishment or ex- 
ecution and also the writ.’’(1) 

According to this cefinition, judicial process 
covers the entire methodology involved in 
adjudication of disputes right from the in- 
stitution of a suit til the execution of a de 
cree. In later years the great American Jurist 


I. Blair v. Mox Base Security Bank, (1919) 
176 N. W. 98. 


Roscoe Pound expanding the concept further 
observed : 


“In an analysis of judicial process we may 
set off. first, with ascertainment of facts upon 
which the determination must proceed, next 
the facts having been found, the judicial de- 
cision according to law, involves: (i) finding 
legal precept: (li) inierpreting the legal pre- 
cept; (ili) applying the precept to the 
cause.”’(2) 


In an attempt to examine judicial process. 
we are primarily concerned with the pheno- 
menon a judge employs in ascertaining the 
facts. in exacting the law and the methodo- 
logy he follows in applying the legal prin- 
ciples to the established facts before him for 
the purpose of administering justice accord- 
ing to law. We are equally concerned with 
the personaliiy of the judge, bis legal educa- 
tion, environment and psychology, his 
thoughts and traditions and the impact of 
Precedents on him and above all the influence 
exercised on his mind by the current politi- 
cal, sociological and economic factors operat- 
ing in the society. 


« a 


2. The Theory of ludicial Decision Roscoe 
Pound (1923) 36 Harvard Law Review, 


PP. 945, 952. 
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in other words a study of judicial process 
has to invariably take into account the oye 
legul values operating in a given ws C- 
cording to Roscoe Pound, in a civilise t0- 
ciety men must be able to assume that others 
will cominit no external aggression upon them; 
they may control for beneficial purposes what 
they have discovered and appropriated for 
their use what is created by their own labour 
and acquired under the existing social and 


economic order. 


It must also be assumed that those with 
whom they deal in the general intercourse of 
society will act in good faith and will make 
good reasonable expectations created by their 
promises or conduct, will carry out their pro- 
mises according to the expectations of the 
community and will restore specifically or 
by equivalent what they obtain to which they 
are not entitled as a matter of right or other- 
wise.(3) 


NUANCES OF THE CONCEPT 


It is imperative for every civilised society 
to strengthen ils judicial system by periodi- 
cally checking and remedying its deficiencies 
while evaluating to what extent the system is 
able to uphold the legal values to which the 
sociely is dedicated. Justice Cardozo through 
his emperical studies on the _conceptual 
analysis of judicial process arrived at some 
basic postulates which are of great value: 


“Logic and history, and customs, and 
utility, and the accepted stancards of right 
conduct, are the Zorces which singly or in 
combination shape the progress of law. 
Which of these forces shall dominate in any 
case must depend largely upon the compara- 
Uve importance or value of the social inter- 
ests that will be thereby promoted or impair- 
ed. One of the most fundamental social 
interests is that law should be uniform and 
impartial. There must be nothing in its 
action that savours of prejudice or even arbi- 
trary whim or fitfulness. Therefore in a way 


uniformity of oppression. The social inter- 
est served by symmetry or certainty must 
then be balanced against the social interest 
served by equity and fairness or other 
elements of social welfare. These may 
enjoin upon the judge the duty of drawing 
the line at another angle, or stocking the 
path along new courses, of marking a new 
point of departure from which others who 
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3. Roscoe Pound, Introduction to American 
Law, 1919, pp. 36-44 (1919), 
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come after him will set out upon theiaee 
journey."(4) hs, : 

This leads to the question as to the nature"am 
of ingredients of the concept of judicial Pro Rs, 
cess which are required to be examined, 2 Bin. 
analysed and evaluated. They are litigation“: ¥ 
institutional procedures and practices, judr;} ei 
cial administration, review, behaviour ‘andsgheer 


inter alia. te 
AREAS OF CONCERN Be 

It may be appropriate here to identify and’ fs 
discuss briefly the above described areas of! ae 
concern of judicial process so as to improv: . 
upon the existing patterns of composition and ; 
working. The first and foremost is the judi-:; 
cial system. Right from the times immemo--, 
tial the role played by the judicial system,” . 
as a balancing mechanism of the conflicting: 
pulls and pressures operating in a society, is 
considered sacrosanct. When we = speak 
about judicial system, it includes judicial Fe= 
Organisation and administration. It. concerns - By 
with the organisation and operation of tht 
hierarchy of Courts at the Central, State and’ 
District levels. It also concerns with the - 
schematic patterns of jurisdiction and exec. . 
tive machinery discharging the functions of ce, 
appointment, promotion, and termination of- fa 
judges and associated administrative personne, fae=-: 
terms and conditions, duties and powers; and - Bs 
demarcated jurisdictional .areas of operation 


Areas of organisation relating to origind.| = 
anc appellate Courts and also adjectival lam a 
concerning principles, procedures and ee 
tices followed by Courts, also form part. of fe 
judicial system. ne 

The next important area of Study and re Be. 
Search in the judicial process is ihe instity. 
tion of judges. % 

Blackstone commenting on the ole ad ES 
judges in a politically organised society ‘ob F 
served as follows : SE 

+. They are the depositories of th F< 
law; the living oracles, who must decide i > 
all cases of doubt, and who are bound he 
an oath to decide according to law of t = 
land. . Their knowledge of that law is derived JE * 
from experience and study ... ... ... .. a 3 
from being long personally accustomed & 3 
the judicial decisions of their predecs Re 
sors’’.(5) a 
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cess.—p. 112 (1921). a 


5. Commentary on the Law of England—§ 3 
Williams Blackstone — American Edilig BS 
Chicago, 1871. Vol. II pp. 69-70. SI 


+ 
= 


Bi 


Judges function institutionally in the judi- 


Fl system even though 
peer duties individually, 
¢ary, irrespective of the 


they may discharge 
Members of judi- 
place they occupy 


bo the hierarchy, play a Phenomenal role not 


#%ly in shaping the tenor. growth and direc-. 
# '00 of relations 
‘well in moulding 


of people inter se .but. as 
the future of the society in 
-Yhich they function. 


Discussing the tasks of a judge, which are 
ly no means small and easy, Justice Cardozo 
; observed : 


“If questions for a decisian presented 
-bemselves as abstractions or like mathemeti- 
-@l problems to which a specified formula or 
-eorem could be applied, the art of judging 
r Would be easy. But law Suits, dispassionate 


they may appear in printed records are. 


_ Wry personal things. In them as they unfold 
2 open Court are tragedy, comedy, sordid- 
; 06s, aspirations, human hopes, human misery 
. td degradations. The 


} them human beings not at peace but at war 


~ times with God...... 
' beings in conflict, so the 


with themselves, with their fellowmen and at 
In them we see human 
process of judging 


; involves many imponderables.”’(6) 


The third area of study is the doctrine of 


Stare Decisis and its impact on the functions 


et BRYCE S 


of a judge. Under any judicial system, 
judges are ordained to administer justice ac- 
cording to law. Such Law includes both the 


~ substantial and adjectival law. as passed by 


legislature and the judge-made law that holds 
he field. There have been two schools of 
lhought on this subject. One is that a judge 
must decide a-case according to established 
lenets of judigfal decisions to ensure pre- 
tervation of@geftainty and uniformity and 
not according to his notions of justice how- 
ever well-thought-out they may be. 

To quote Justice Frankfurter : 

“The’ judicial judgment ; . must 
move within the limits of accepted notions 
of justice and is not to be based upcn the 
idicsyncrasies of a merely personal judg- 
ment.”(7) 


The doctrine of Stare Decisis, which means 
fo stand by things decided, is an outstanding 
principle of law, and is innovated to steady 
the law so that it may not fluctuate from 
judge to judge and case to case. 

Prof. Yon~ Mehren, commenting on 
orthodox aspects of the theory observed: 


the 

§. Cardozo ~ The Nature of Judicial Pro- 
cess — 1921 (p. 112). 

7. Malinski v. New York, (1944) 324, U. S. 
401, 417, 


Wp sn ‘ we 
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Concept of Judicial -Process — A Conspectus 


judge has before. 


Tyne 


Journal {0} 


“A: society professing a theory of judicial 
decision by which the true nature of Judicial 
Process is observed, encourages a mechani- 
cal execution of the judicial function. When 
the legal profession, including the judges, is 
trained to think in mechanical and doctrinal, 
rather than functional and substantive terms, 
mental habits are developed that stand in the 


| Way of perception requisite to a truly func- 


tional approach.’'(8) 


The second theory is that judging is a 
creative art and not a mechanical process. 
According to this theory considerable leeway 
and scope is given to a judge for judicial re- 
asoning and innovation of new principles of 
law or new interpretations of the existing 
law attuning himself to the socio-economic 
circumstances and demands in the community 
in which and for the benefit of which he 
functions as a judge. 


In support of this theory Donald _Karoll 
observed : ; 

“The function of a 
judication. This is not 
exercise of a creative art, whether we call 
it legislative or not. Which requires great 
ability and objectivity.”(9) 


Supporters of this theory argue that by 
fettering a judge with precedents and not 
allowing him any judicial discretion would 
not only stunt the growth of Jaw but as well 
may result sometimes in perpetuating, the 
errors of predecessors. 


Jurists like Synder Suggest a via-media ap- 
Proach by correlating the {wo theories which 
though aimed at the same object i.e. ensuring 
dispensation of Fustice in the society, but op- 
posed to each other in approach. 

“In deciding between the alternatives open 
to them within the contours of pre-existing 
laws, the judges try to make the just or the 
juster choice. Though it is more important 
that a rule of law should be settled than it 
should be theoretically correct, a trial is how- 
ever a mere exercise in logical perfection and 
it should be unnecessary to remind ourselves 
that constitution and laws are designed to 
establish justice. If there were no rules, we 
would be governed by men and not. law. 
Order is not only Heaven’s first law, order 
is the essence of jurisprudence. But rules 
are not the ultimate and, the main thing: that 
main thing is justice itself, the very right of 
the matter. The rules are only in aid of that 


judge is Primarily ad- 
a machnical craft. but 


8. Arthur Von Mehren, - The Civil Law 
System, 1957, page 825. 

9. Donald Karoll, Hand Book for Judges, 
p. 39. 
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main thing — the 


is attained.”(10) neni vadicial , 
ound which the entire } alineas : -value-systems Same 
a pervs and depends for its balanss Rg ea ie arenoughis ‘ames 
and operation is ogi ao ae 3 actions “ot jurists, judges and lawyers a Bie: 

to corrode , aay le 

any attempt by any OMF ici 2 variably they bave the imprint of their” ize 

; i ‘ tem : ng ele 

of the community 10 the judicial syste Tete ee ologies. Judicial! 
bound to have long-range deleterious effect Sew § hg Bees qe analysis ali aa 
on the progress and prosperity of the com- a % m ‘al rate ies and bebe 
When a judge, within the scope of search of judicial. psycnolos ead 
munity. en a) ” ‘voj-  Vviourism. . ae 
his judicial discretion innovates new princl ge 
ples of law oF articulates Dew interpretations There are a few other areas of imporlangy 


of existing law, then law, instead of being jin the domain of judicial process which’ Tea 


stagnant and static, transforms itself into a quire study and research. T ° state “brief 
living and ever-dynamic phenomenon adjust- they are (a) judicial values (b) judicial -reviets ae 
ing itself to satisfy the changing needs of (c) psychology of litigants (d) R ole of mei 4 
the society. bers of bar in the justice dispensationg 

The fourth are 


a of importance in the judi- system. aaa 
cial process is judicial psychology and - Se 
haviour. The field of study deals with the METHODS OF STUDY OF JUDICIAL 
investigation of judges as discrete individuals, PROCESS oe 
as members of social groups and as actors Be 
in social systems. It is said that .a people Having identified and outlined the are z 


get the government it deserves, so also it that. comprise judicial process the last ¢ ie: 
can be said a society gets the judges : ae tion would be as to the methods of its study: a 
serves. Judges are also products of the Cuca : ty lags oath ; _ Bh 
; ardozo in his classic article ‘The Natun 
pnig ans pane NG bi tie ha ae saps of the Judicial Process” outlined {out Z 
qur.iiey harcy..6a0..° ae He methods of study and analysis of judicd Ke 
fluenced consciously OF unconsciously by voces. They ae: (ay the method of: pbk ee 
environmental, economic and social pressures - h . ery pom ag elefnent-l : 
and pulls ‘operating in the system. Why are pay, asap Le ee ee 
~ logic; (b) the method of history, which {seb 

some judges pro-labour and some are aplul- — cisied M4 
labour? Why are some convicting judges developmental explanations; | (c) the mens 
and some are acquilting judges ? Why some of sei abe ae i ce from pe 
are always pro-Slate authority and some are ‘a te i si i re Saal: 
anti-State authority? Has their economic, a A at 4 ” aa Pash Ae Taal 3s 
family and educational background andonges: MMe. ee Welfare: aoe ee ee 
would be paramount. cong all 


Oat 


aida eeaiete a Passi cy 


4c) 3 Sida SAMRAT He 3c 
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bringing got anything to do with their mental 4 ee 
patterns of approach? In the West jurists ere Justice Cardozo co ered the Bie 
like Llewallyn, Hobel, Cohen undertook ex- method to constitute the grgerest forcet"HeR 6 
tensive studies and research to arrive at some our day and generation . Se 
basic emperical conclusions. Further psycho- In evolution of these methods the rol 
metric research on judicial ideologies that judges is significant and it always invower.*: 

emerged from time to time in U. S. Supreme discovery, deduction and declaration — abe 
Court, was undertaken by Jurists like Thus- one to mect she ends of justice. Law ee 
stone and Degad. the judicial process are so inter-twined fps,” 
Studying U. S. Supreme Court judgments one cannot exist without the other and a 
over a span of a decade, Schubert (1965) can improve its utility and performance bat iri 
utilised “factor analysis of correlation experience. He - 
matrices based upon dyadic agreement and . a: 
disagreement in voting with the decisional Pr ee ee of the k gale =m: 
majority and in dissent, in-order to position Common Law” af ee a , rea Cor 

the ideal points representing the justices in taet + one quoting Poe 
three dimensional psychological space.” ray seats ae fae 
The dominant ideologies that-have deter- “The life of law has not been logic; if as 
mined the attitudes of Supreme Court Judges been experience. The felt ‘neci:ssities: dir 
in United ‘States were identified to be (a) the time, the prevalent moral and . pay sia 
social ideology of equalitarianism, (b) the theories, intuitions of public policy, a oa 
es unconscious, even the prejudices sau] 
10. Synder, Preface to Jurisprudence (1954), judges share with fellow men, haye’ hie 
p. 601. | good deal more to do than the sy one 

Of 


“4 
$9 
> = 


71981. 


<éetermining the rules 
be 8overned.”’(1 1) 


Relief when: award 


by which men should 


mt 
“If Necessity is the mother of invention, dis- 
p Btisfaction is the father of Progress.: Civilisa- 
tion is a continuous Struggle of People from 
: | disorganised homogenity to © organised 
putterogenity With UNceasing desire to innovate 
id ‘invent new Systems for the benefit and 
SPMosperity of mankind. 


decision of the Supreme Court in 
bh Kumar vy. Surinder Kumar reported in 


tis 


| 


anu» 


broadly speaking 
Stages. The first 
silage commences with arbitration agreement 
of the award. And 
lhe second stage relates to the enforcement 


3 “Since arbitration 


Proceeding has been 
@=tivided into such 


two stages an aggrieved 
m-parly can get relief under Section 4] (b) of 
the Arbitration Act even after the award has 
=: made (but not filed) on the basis that 
¥ “arbitration proceeding” as such exists. In 
¥: fact, in Many cases relief hag been gtanted 
@ woder that section relying upon this decision 
_of the Supreme Court. [i would not be out 
Z of context to refer to Section 4] (b) which is 
#> ts follows :-— 
q -“S. 41. Subject to the Provisions of this 
¥- Act and of rules made thereunder— 


ee) ... wt es 3. ang ka 
@ (0) the Court shall have, for the purpose 
#: of, and in relation to, arbitration proceed- 
> ings, the same power of making orders in re- 
/ pect of any of the matter set out in the Se- 
m cond Schedule as it has for the purpose of, 
# nd in. relation to, any proceedings before the 
% Court: 

* Provided that nothing in Clause (b) shall 
be taken to prejudice any power which may 
q be vested in an arbitrator or umpire for 
4-making orders with respect to any of such 
*~ matters.” 

© There would not have been any difficulty 
were the “arbitration” and the “arbitration 
# Poceeding” the same thing. With greatest 


is made but not filed Journal 103 


The attempt made here to identify and 
highlight the areas in judicial Process in re- 
spect of which Study and research is required 
to be undertaken (in of contem- 
Porary experience of the West) is to stimulate 
further thought on this fascinating field of 
study in the realm of jurisprudence. 

11. Cited jn Courts, Judges, and Politics. 2nd 
Ed. Walter Murphy and Herman Prif- 
chett, 1974, at p. 8. 


respect to the Hon’ble Supreme Court, 
to submit that the fine distinction between 
an arbitration and an arbitration Proceeding 
has been completely overlooked while 
arbitration proceeding wag being divided into 
{Wo stages, 


An arbitration js 
tion is so expressed 
the moment the dispute finaliy comes to an 
end. It is the arbilraiion that consists of two 
Stages, the first being the arbitration proceed- 


and which comes 
to an end with the making of an award: the 
second stage — the award proceeding comes 
into existence the moment an award is made 
and its culmination always coincides jth 
the enforcement or the setting aside of the 
award that is when the dispute finally comes 
to an end. 


The arbitration commences when the par- 
ties decide upon it. Only after its comineice- 
ment an arbitration can be proceeded with. 
Proceeding simply means a procedure which 
culminates in certain Tesult. Herein lics the 
vital difference between commencement of an 
arbitration and commencement of an arbi- 
tration proceeding. Conciusion of an ardi- 
tration agreement does not of itself signifies 


that the arbitration proceeding has com- 
menced. It may so happen that dispute is 
settled even before the atbilration enters 


into its first Stage i.e. when the arbitrator 
receives the reference, or fake another in- 
stance when an agreement has been reached 
upon but no arbitrator jis appointed. Can 
we, in such a case. Say that the arbitration 
proceeding has commenced ? It is true that 
the arbitration did come into existence but 
certainly there was no proceeding in the arhi- 
tration. This is because arbitration procecd- 
ing can commence only before some perlt- 
cular person. For the commencement of an 


arbitration, no such Particular person js 
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PUBLIC INTEREST LITIGATIONS: AN APPRAISAL 
Dr.K.R.Aithal’ 


' Normally, judicial role has been understood to be resolv 
parties which have not been privately settled. This conception of j 


gh adjudicative process tasks 
that could not otherwise be handled satisfactorily through adjudication at all." On the other 


hand it is equally emphasized that certain deviant forms of adjudication are valuable and 
almost indispensable, though "their use is often attended by certain dangers." 


At present, the judiciary and especially the Supreme Court, in India, is increasingly 
seen as the only surviving assurance of fair play and justice, and even as "the last resort for 
the oppressed and the bewildered". One may Or may not want a government by the judiciary, 
but in certain respects it has been institutionalised in India. At the centre of this phenomenon 
lies the controversy concerning judicial role under the Indian Constitution. On going judicial 


activism in India, which was inaugurated during early 1980's through public interest 


litigations, some times described as social action litigation, has enhanced the visibility and 
prestige of the Supreme Court: The expansion in judicial role has its roots in the concept of 
judicial review, a concept essentially western in origin, incorporated into the Indian 
Constitution. Constitutionally guaranteed fundamental rights of the subjects and other 
Constitutional limitations on state power forms the basis of Judicial Review. 


The Supreme Court has expanded the frontiers of fundamental rights and in the 
process "it has developed a new normative regime of rights, insisting that the state cannot act 
arbitrarily but instead act reasonably and in public interest, on pain of its action being 
invalidated by judicial intervention. The Supreme Court has also developed the innovative 
strategy of public interest litigation (PIL) for the purpose of making basic human rights 
meaningful for the large masses of people in the country and making it possible for them to 
realize their social and economic entitlements. 


The impact of judicial activism aimed at liberating the poor and oppressed through 
judicial initiative was the enormous increase in the volume of public law litigation as 
opposed to private law litigation. Public law litigation no longer concerned with resolving 
private disputes according to principles of private law but it deals with individual or group's 
grievances over the administration of some public or quasi-public programme and also with 
public policies embodied in the governing statutes or constitutional provisions. The public 
law litigation in India is not only concerned with invalidating legislative and administrative 
measures on the ground of unconstitutionality or illegality, but also concerned with 
protecting interests of the poor and disadvantaged by creating and enforcing legal 
entitlements. The law suits through which grievances against Government and the 
administration is espoused is described as public interest litigations (PIL) and now a days PIL 
occupies the large portions of public law litigations going on in appellate courts. 


I. EMERGENCE OF PIL IN INDIA 


It is claimed that soon after 1975-77 Emergency, a new kind of litigation entered the 
landscape of constitutional adjudication in India. It was referred to as Public Interest 
aidan (PIL) "The term is American but the phenomenon that the term sought to describe 
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distinctly Indian". To emphasis its distinctiveness, it has been insisted that the correct 
hee to describe the phenomenon is "social action litigation". 


It is heartening to note that PIL was greeted and appreciated am pre: i 
demicians, particularly legal academics, social activists and to a certain extent public a 

ik It has been claimed that PIL contains all the possibilities of silent revolution, it made 
os se to take suffering seriously, it created "a new-juristic horizon" in that blll 
jurisprudence was being developed to suit modern conditions » it created a sprite yal 
through in the delivery of social justice and it was seen as an " institution for the de ivery 0 
socio-economic justice in India". It is also observed that PIL represents revolutionary 
transformation, which challenge even the most sacred idea and themes underlying traditional 
judicial process. Now the debate on PIL in India, is focusing on whether it is a reform or a 
revolution. But at the same time it should be noted that some have joined the fray to attack 
PIL on the ground that it was a strange new development inconsistent with the tule of law as 
they understood it. And also a few held that PIL challenged the received tradition of Judicial 
process, perhaps, on the ground that there exist vast differences between PIL and private law 


litigation. 
II. SCOPE OF PUBLIC INTEREST LITIGATIONS IN INDIA 


PIL was inaugurated in India by some Supreme Court Justices with the active co- 
operation of social activists interested in espousing the cause of poor and the oppressed. It 
represents a sustained effort on the part of the highest judiciary to provide access to justice 
for the deprived sections of Indian humanity. 


The first phase of PIL in India was concerned with the conditions in which. men, 
women and children were incarcerated in prison and other places of detention. The first 
typical PIL was filed by an activist advocate which was based on a series of articles in a 


criminal due process, even though it made rapid strides in advancing a much more regorous 
review of administrative action. 


labourers, plight of Poor peasants, pavement dwellers, street hawkers and a host of others the 
Court made attempts to render justice. The following illustrations are noteworthy. 


. Bandhua Mukti Morcha v. Union of India, a case concerning bonded labour the Court 
directed both the Central and State Government to chalk out some programmes to release and 


Olga Tellis vy. Bombay Municipal Corporation, a case conc 
pavement dwellers and slum dwellers from the Streets i 
recognizing a right to livelihood asserted that, in the interest of justice 
dwellers government must provide them alternative accom 
otherwise some other sort of relief should be made available t 


Similarly in MC. Mehta y. State of Tamil Nadu, through th isi irecti 
of the Supreme Court a fairly succes 4 Fel oe ee vision and direction 


labourers in match industry was undert 
court, while declaring a fundamental ri 
'mprove access to higher education. 


the corruption of politicians could be dealt with. 


Thus in the third phase, the Supreme executive discretion was brought under judicial 
scrutiny and the Court took cognisanc 
abuse of power by high political functionaries. By this time political elite started opposing 
judicial activism, which culminated in an unsuccessful attempt to enact a law regulating 


III. NATURE OF PUBLIC INTEREST LITIGATION 


Justice P.N.Bhagwati, in Judges Transfer case, while defining the nature PIL in 
India, observed: 
"Where a legal wrong or injury is caused to a person or to a determinate class 
' of persons by reason of violation of any constitutional or legal right or any 
burden is imposed in contravention of any constitutional or legal provision or 
without authority of law or any such legal wrong or legal injury or illegal 
burden is threatened and such person or determinate class of persons is by 
reason of poverty, helplessness or disability, or socially or economically 
disadvantaged position, unable to approach the court for relief, any member of 
the public can maintain an application for appropriate. direction, order or writ 
in the High Court under Article 226 and in case of breach of fundamental 
rights of any such person or determinate class of persons, in this Court under 
Aiticle 32 seeking judicial redress for the legal wrong or injury caused to such 
persons or determinate class of persons". 


Further in another case he also observed that the Court can be moved for the above 
purpose by a member of the public by addressing a letter drawing the attention of the Court 
to such legal injury or legal wrong. The Court would cast aside all technical legal rules of 
procedures and entertain the letter as a writ petition on the judicial side and take action: upon 
it. 

The above observations provide for the following elements concerning the amplitude 
of PIL in India. Firstly, PIL is concerned with any legal wrong or injury or, legal burden 
caused or threatened to be caused to a person or to a determinate class of persons. Secondly, 
a person or a determinate class of person was by reason of poverty, helplessness or disability 
or socially or economically disadvantaged position cannot himself claim relief before the 
courts. Thirdly, any member of the public can maintain an application for appropriate 
directions, order or writs on behalf of the such a person or class of persons. Fourthly, the 
High Court can be moved for an infraction of any right while the Supreme Court can be 
moved in case of violation of fundamental rights. Fifthly, the Court can Issue any direction, 
order or writ for the redressal of grievances and this may include directions for affirmative 
actions and continuous monitoring. Lastly, the Court can be moved by a member of the 
public even by addressing a letter which the Court could convert into a writ petition. 


i has not been unanimously 
The above elements of PIL developed by Justice gh — Venkataramaiah, 
accepted by the judges of the Supreme Court. Some Ju * whereas Justice R.N.Mishra 
Fazal Ali appears to have not accepted all the ener calf cOnMMEE din Nulla Thampy 
expressed an adverse opinion to which Justice Bhagwati 1 fusing to issue any directions 
Thera V. Union of India. Justice R.N.Mishra, while re ilability of resources has a 
observed: "Giving directions in a matter like this where ales. is:very-much iislaguny is 
material bearing, policy regarding priorities is involved, exper 
not prudent and we do not therefore propose to issue directions . 


IV. DISTINCTIVE FEATURES OF PIL IN INDIA: 


It has been asserted that judiciary led PIL in India posses certain plata pir oo 
each of which is not novel and in some they may be cases contrary to the tradition aan fa) 
understanding of judicial functions. The principal distinctive features 1 Pili. 
liberalization of the rules of locus standi, (b) procedural flexibility and adoption eae 4 
adversarial procedures, and (c) remedial flexibility and an going judicial participation an 
supervision. 


The Doctrine of Locus Standi 


Traditional understanding of litigation requires, that the participants must have some 
real interest to promote through the lawsuit. The American Supreme Court has repeatedly 
relied on standing to reject PIL lawsuit without consideration of the merits. Usually, narrow 
approach to standing has been justified by flood gate arguments, the desire to exclude court 
birds (Meddlesome interlopers) and the unwillingness or inability of the courts to adjudicate 
on matters that are best left to the discretion of policy makers, attorney generals and cthers so 
called guardians of the public interest. 


American law presumes that only someone with a personal stake can approach courts. 
The Indian Supreme Court rejected that presumption by allowing any member of the public 


oe or socially or economically 
disadvantaged position "is unable to approach the Court directly. This doctrine of 


‘Tepresentative standing’ has been extensively used in India to enhance access to justice to the 


in disadvantaged position, should 
would be destructive of the rule of la 
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It has been pointed Out that if 
unanimity, is that the rule of L 
character and function of the state, j 

€, ith 
ete Sapp ema as become necessary that any member of the public 
provided that the petitioner acts 
liberty action of the rule of locus standi lie at th 


' € root of judicial iti 
rights because such ri ghts are co : enforcement of positive 


ncerned with welfare entitlements of the poor and oppressed. 


Procedural Innovations 


The Indian judiciary has shown w 
necessary to render justice. Actions may 


complaining inhuman torture by Jail warden was admitted as a writ of Habeas Corpus 
petition under Article 32. Letters written by the Free Legal Aid Committee at Haribagh were 
treated as writ petitions. A letter written by an organizations to one of the judges of the 
Supreme Court drawing attention to the inhuman conditions faced by the stone quarry 
workers in Feridabad was converted into a writ petitions. 


The practice of converting letters into writ petitions and encouraging such letters by 
some activist judges of the Supreme Court has been objected to on several grounds. They 
include, (a) show of some soft corner towards some petitioners, (b) may lead to the growth 
of factionalism among judges, (c) may induce further docket explosion and may encourage 
bench fixing or shopping for judges. Against such criticisms it is contended that they are 
based an a highly elitist approach and proceeds from a blind obsession with rites and rituals 
sanctified by an out moded Anglo-Saxon jurisprudence. 


Perhaps, the most visible departure from established procedure occurred in cases 
involving suo moto intervention by the Court. Justice M.P. Thakkar, as a judge of the 
Gujarath High Court converted a letter to the editor ina newspaper into a writ petition. This 
practice has been appreciated by some people on the ground that it represents a major break | 
through in the delivery of social justice. But some others have objected to such practice 
because it has a tendency to convert justice according to law into justice according to Judge's 
discretion. : Even the Supreme Court has expressed its reservations at the High Court's 
exercise of suo moto power as the source of such a power is not clear 


V. LIMITATIONS OF PUBLIC INTEREST LITIGATIONS 
part Ever since the decision in Marbury, the notion of judicial supremacy and judicial 
review have been highly controversial and debatable issues in constitutional eed and 
practice. It is always claimed that judicial power must be subject to constitutional, statutory 

imitati In United States these limitations would come to the forefront 
an ee pramagen ts interpreting the Constitution produced serious errors regarding 
hata BP Aenands of the constitutional text which resulted in unexpected consequences. 
CARIES Ne ® of 1955 the economic decisions of the earlier part of the twentieth century 
aptalt aor ‘onstitutional adjudication in the first years of New Deal were "obvious 
oe me Seah, itle of serious constitutional mistakes". These events paved the way for the 
mbes poor a ‘ ‘udicial interference in the social and economic matters. However, at 
doctrine 3 Bien claitied that this doctrine of minimalism and judicial deference have 
times, it has 


te of the and other. 
adversely affected the interests o| the poor and 
: 


# ive Actions 
Limits to Judicial Review of Legislative and Administrative A ia 
lies in the suprem 
The justification for judicial review, as has been po oppression. Thomas 
the Constitution and in the need to protect liberty agains eans of harmonizing the federal 
Jefferson, though initially supported judicial ee oS ‘ yer was based on two major 
system, vehemently argued against it Jefferson's Pe ae of separation of powers. 
concepts. Firstly, it violates the constitutionally mandate scaity will, as euaiiemmned by tie 
Secondly, it represents a patent denial of popular will, the ne SE iacty ne aaMiiied that (an 
sovereign people through their duly elected representatives a " ee etinacy wie 
doctrine of judicial review, with its inherent possibility of lea oe ‘ tbe foRemaee that all 
both elitist and anti- democratic. But at the same time it ep n : 
branches of government have their undemocratic aspects as well. 


Justice Cordozo firmly believed in the power of judicial review a by ae ee : 
must be employed cautiously and sparingly. His key contention was that N a ales 
influence of its presence rather than the frequency of its application t a r a 3 ae 
review so vital to the governmental process in the United States of America we ‘4 
notion "the Constitution is what the Supreme Court says it is", was very popular but is 
always asserted that the Court cannot bind other branches of the government. Neverthe — 
it has been insisted that both constitutionalism and judicial review embody the goal re) 
settlement of issues to which people disagree and the co-ordination function of law requires 
not only an obligation to obey the law but also an obligation to obey a single authoritative 
interpreter of the law. The interpretative supremacy of the judiciary does not mean absolute 
Supremacy of judicial power. 


In general, judicial review is subject to three classes of limitations. Firstly, the 
Constitution provides a mechanism whereby a judicial decision can be nullified through 
amendment to the Constitution. But it has been argued that restraining judiciary through 
amending process is a non-serious and impractical one as it is very difficult to secure an 
amendment. Secondly, inter departmental checks based on Separation of powers is more 
valuable and practical. Through legislations the Congress can minimize the impact of 
particular decisions of the Court. Here is the danger of the Court Overturning such 


legislations on the ground of unconstitutionality. Thirdly, the real limitation on the power of 
judicial review is judicial self restraint. 


i 


Time and again judges themselves asserted that the courts shall not decide certain 


disputes or judicial power shall not be exercised in certain way 


Comparative Competence Difficulty 


The most important limit iudici 
or w a cliee. 
incompetence. This ar: eakness of judicial Process is_ institutional 
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testimony, amicus Curie briefs as ‘ey 
ii: S well as expert la aaa 
capacity. Pp Y persons acting in an adjudicatory 


Enforceability of Judicial Orders 


Once, former United 
made a decision, let him en 
automatically enforceable. 


States President Jackson made a remark that "John Marshall has 
force it". This statement envisages that judicial orders are not 
Accordingly, it is observed that "if the state agencies are not 
urt orders and do not actively co-operate in that task the object 
The consequence of the failure of the state 


The Supreme Court, with a view to evolve a methodology for securing enforcement 
of court orders in PIL, started appointing monitoring agencies. In a case pertaining to 
protection of women in police custody, the Court issued various directives and asked women 
judicial officers to visit police lock-ups periodically and report to the High Court whether the 
directives were being carried out. Similarly in Bandhua Mukti Morcha, the Court gave 
elaborate directions and with a view to securing implementation of these directions, the court 
appointed the Joint-Secretary in the Ministry of Labour to visit stone quarries and to ascertain 
whether the directions given by the Court had been implemented or not 


However, it is also observed that while formulating a scheme of affirmative action 
and while giving directions due regard ought to be given by the Court to the ‘potential for 
successful implementation' and the likelihood and degree of response from the implementing 
agencies. Enforceability of the orders, directions or judgments of the Court depends upon 
their nature and the rights to which they relate. It has been claimed that orders or directions 
relating to specific obligation can be easily enforced, whereas the obligation to ensure the 
enjoyment of a right in continuity, e.g. the enforcement of labour laws, in future, cannot be 
effectively enforced by the Court. Even regarding payment of legitimate wages the Court 
was hardly in a position to ensure observance of its orders, as in one case, that the Jamadars 
- should cease deducting Rs.1/-.per day. The Jamadars would easily find ways of evading it. 
In Bandhua Mukti Morcha, the Court has itself recognized that the State of Haryana did not 
make provision for drinking water at the site of stone quarries though it had agreed to do so. 


VI. EFFICACY OF PIL 


It has been observed that the Court through public interest litigation samp 
secured ‘a better life for some individuals, but it has not ended bonded nadia oe “fi 
homes for the pavement dwellers. Litigative Strategies can never eat y * . vn a 
wealth or power, nor penetrate and alter the economic and cultural con ere Ka « onal 
the reality’ of life. Accordingly, critics and social activists have seep - wary 

ding scarce human and financial resources on litigations because they mig 
magne he judiciary is limited. This is so because judicial activism cannot be a 
. aes o ae les efficiency’ and in a welfare state it is the responsibility of executive 
Ss apres: nue legislations. Further, social and economic change in a society . 
e implement ry is vil ee patronage and power cannot be brought about just by a few PIL 
a. aes, well intentioned. In this regard one PIL activist observed: 
actions, ; 


" trodden of the world, we secure their rights by law, exactly as 

For the down he same privileged background as us, and then, outside the 
thoupe they had te them to their separate ways. Ours is not, however, the 
Court room we cave habit. Their grim, hostile world, which recedes while 
universe pee with a vengeance. ‘This is why our legal victories 
we are present, = 


There is real danger if 
turn out to be both pyrrhic and dangerous to the ane i pce term case wise 
legal activists continue to interfere haphazardly, © + we learn that it is not 
basis with the lives of the downtrodden. It Hoe evils through the 
enough to expose the innumerable and sige tivists who alone can 
courts and the media. We must linkup with social ac 


provide them the ground support", ; 
ial activist, to be 
Thus PIL can only be a part of the total strategy S08 05 se Ricacie id 
meaningful only when PIL is supplemented by non-legal mean tied cht een iene 
disseminated, groups are supported and educated and pressure - Os ave ee 
responsible authorities to comply with Court orders then successful r aC HO 
Accordingly, the Court has observed that until the attitudes of saunas eter 
going efforts of social activists on the ground remained the crucia 
fundamental rights of citizens. 


There are two other concerns, perhaps, exaggerated which have a bearing on ee 
activism. The first is concerned with attempts at abuse of PIL by pseudo-public — e 
activist and the need to discourage them. In this regard the court observed: [T]he ourt 
cannot close its eyes and persuade itself to uphold publicly mischievous actions which have 
been so exposed. When arbitrariness and perversion are writ large and brought out clearly, 
the Court cannot shirk its duty and refuse its writs". 


The second is the manner in which litigation may be initiated and the activism of 
judiciary in prosecuting such cases raise the spectre that litigants are shopping for particular 
judges and that the judges are Shopping for particular issues and causes.' The one 
consequence of this is that the judges bring political 'bias' to bear on a case. 


VII CONCLUSION 


PIL has its roots in the ever-expanding judicial role and in the on going judicial 
activism in India. It can be said that the failure of democratic institutions to live up to the 
expectations of the citizens, particularly in protecting the legitimate interests of the poor, the 
under privileged and the disadvantaged sections of the Society, and the popular resentment 
against that failure paved the way for the judiciary to become active and to respond to the 


Judicial assumption of this new role h 
judicial process. The Supreme Court is able to establish its legiti 
constitutional ethos and values. The principal method by virtu 


There can be no doubt, however, that public inter 


weapons invented by the Court for the purpose istributive ‘ies 
disadvantaged groups of people. utive justice to the 


GOOD GOVERNANCE AND ACCOUNTABILITY TO THE 
PARLIAMENT AND STATE LEGISLATURES 


Dr.K.R.Aithal” 


It is often claimed that, even after six decades of independence and Constitutional 


governance, Indian democracy is at cross roads. Its survival is threatened by 


concentration and abuse of power, ineffective and unaccountable civil service, 
corruption, criminalization of polity and society, poverty, illiteracy and the like. 
However, during the past sixty years India is able to build fairly stable and viable 
democratic traditions and structures but its record in respect of establishing an effective 
system of institutionalized accountability is for from satisfactory. In a well functioning 
democracy, the political process would find answers to governance problems but this is 
_ not happening in India.’ All organs of the government are affected by the malaise of bad 
governance, and political executive, legislature, bureaucracy and the judiciary cannot 
escape responsibility. 

The vicious cycle of political distortions appears to be the prime cause of the 
malady. It is often asserted that success of a democracy lies in realization of its key 
principles incorporated the Constitution. But after Nehru Era elements not committed to 
basic Constitutional values and democratic principles began to operate the system may be 
due to the fact that, at times, democratic structure easily allows them to operate. These 
elements always tend to disregard basic norms of democracy and commitment to 
democrati¢ principles and fail to establish a system of accountability so an they can 
promote their selfish interests by institutionalizing power without responsibly. 

Good governai.ce being the need of the hour, rests on institutionalization of 
accountability and key issues underlying the concept of accountability are administrative 
responsibility towards political executive, executive responsibility to the legislatures, 


legislatures responsibility towards the aspirations of the people as a whole and lastly, 
eg 


a 
ies | < Univers! harwad. 
tudies in Law, Karnatak University, D 
ee sexsi Osi //Googie.com visited on 24.2.2006 
Vikas Publication, 1985), p.27. 


" Professor of i 
is C Saxena “Improving Service Delivery” at http " 
; Upendera Baxi, Crisis in Indian Legal System, (Delhi; 


ies 
SS a 


a 


‘cua nd 
als ; stitutional goals a 
judicial accountability, which lies in its commitment to Con 


ho naed for institutionalizing the 
i meee Ho on inten Veeardin wy this ; £7 : OLE CS On thy re 4 ‘ 


Bia ah bee? ree 
¢Cperes niah LNs 
bode can Gand @avearranee: Mee gegOUr ts Th) 


a : ; = ™ 


now for Parliament and legisliturcs being repository of pudbile power are able to hold the 
executive and the administration accountable and other related issues. 
Good Governance: of 

It must be admitted that there is widespread disenchantment with the functioning 
of the. state governments and also the central governments. Common man sees the 
governments to be exploitative and they epitomize corruption, in ordinate delays, long- 
winded procedures lack of transparency and extreme rudeness and in sensibility, often 
bordering callousness.? The foremost test of good governance is the respect for rule of 
law and it is unfortunate that even after six decades of independence one cannot say with 
confidence that the governance in most states is based on rule of law. 

Any discussion on good governance must focus on the primary responsibilities of 
the government. They must include the maintenance of law and order, administration of 
justice, and welfare of economically and socially weaker sections of the society in terms 
of provision for safety net for them. The government will also have to take the 
responsibility for provision of primary education, public health, and water supply, 
particularly in the rural areas and semi urban areas. Here again it is seen that, in its 
anxiety to do thousand and one things, these primary responsibilities have been neglected 
over the years. * | 

It has to be admitted that the governance in India has not been changed much 
though over sixty years has elapsed since independence. It has been observed that some 
gestures have been made and noises such as adoption of citizen’s charter, passing of 
(retrograde) laws on right o information, mouthing the platitudes of down sizing of the 
government and promoting the mantra of public accountability and transparency. But the 
impact of these measures is hardly perceptible to the common man. An attempt is being 
made to ensure transparency through the Right to Information Act, 2005, and in the 


direction of institutionalizing accountability attempts have been made by the judiciary 
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through public interest litigation to hold the executive responsible and some attempts also 


have been made through strengthening of the institutions of Lok Ayukta in states and the 


Lok Pal at the centre. However, primary concern here is to elucidate the executive and 


administrative accountability to the Parliament and state legislatures and before analysing 


the issue it is better to consider the concept of accountabili 


The Concept of Accountability: 


ty. 


The notion of accountability is admittedly very complex. At a very basic level it 
may be defined as the ability of one actor to demand an explanation of another actor for 
its actions and reward or punish that actor on the basis of its performance or its 
explanation.> The important question here is why we care about accountability. Unless 
we could not hold actors whose actions impinge upon our lives accountable it is very 
unlikely that our core interests, however, defined will be protected. F urther, the concept 
of accountability requires delineating lines of authority; who should hold whom 
accountable and what terms? Even if we have an answer to this question, there is the 
practical challenge of designing institutions that make accountability an effective notion 
thrsugh which a system of sanctions and rewards are established. 

Democratic Constitutions require that the Government to rest on the ethic that 
people in positions of power take responsibility for the actions. Accountability is about 
responsibility, the responsibility to answer for their actions. Accordingly, “accountability 
has been defined as a process where a person or group of persons are required to present 
an account of his activities and the way in which they have or have not discharged their 
duties... the difference between accountability and responsibility is culpability™.° 

The Constitutional scheme contemplates responsibly of the various actors and five 
types of accountability can be inferred namely; administrative accountability to the 
political executive, executive responsibly to the Parliament and state legislatures, 
executive. and administrative accountability to the political executive, executive and 
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| ions like, “Lick up and 
eroded by the influence of political culture built on such aberratio 


borate rules to 
kick below” and “rules are for fools”, in spite of the fact that there are ela 


hrough judicial 
hold administration accountable to the legislatures and to the courts t gh J 


review of administrative actions. It is also pointed out that, al times, the courts = lo 
hold the administration accountable because of the excessive Constitutional sss ame 
, granted to the civil servants.’ Apart from the above there is inward accountability which 
generally refers to the hierarchy and is mostly ineffective because it dependants on 
individual conscience and his ethical base. Accordingly, Socrates, Confacious and the 
Buddha placed emphasis on individual virtue and enlightenment. The more power or 
authority one possesses, the greater too, is the responsibility to use it wisely. But in 
modern materialistic world it is difficult to expect such an exemplary conduct from 
greedy public officials and politicians. Outward accountability implying control and 
review by other agencies is most effective provided these agencies act properly. 

The concept of legislative accountability has at least two dimensions one referring 
to its own ability to hold executive and the administration responsible to it. The other its 
own commitment to Constitutional values and in turn confirming to popular will. ‘This 
largely depends on the structure and composition of the Parliament and legislatures, and 
quality and character of its numbers and their commitment to democratic principles. 

The judiciary, being an institution designed to hold other actors accountable, must 
by highly responsible and independent. The concept of judicial accountability involves 
to what extent judges are held responsible to the judgments they render. There are 


instances where judgments are rendered even at the High Court level in such a way that 


Orders appears to have been passed in favour of both the parties to -the ‘litigation. 


Outward responsibility is sometimes considered to be inimical to the independence of the 


Judiciary. Whereas inward accountability depends on the control exercised by the higher 


judiciary and individual judges.* 


[i See eee 


7 : . 
; — Courts and the Judgments (New Delhi: ASA Publications, 2005), p.28. 
WV 


Lastly, democracy contemplates accountability to the people but it is very difficult 


to translate this Principle in to reality yet sincere attem 


pt is worth making. This concept 
has to be institutionalized through the 


legislatures. Democratic structure and 
Constitutional scheme Provide for internationalization of the concept but in reality 
concept has not been institutionalized’and the next part focuses on these issues. 
Accountability to the Parliament and State Legislatures: 

The National Commission to review the working of the Constitution, while 


emphasizing the need to reform Parliamentary institutions asserted that “in Parliamentary 
polity the legislature has to provide from within itself a representative, responsible and 
responsive government to the people, one way to judge whether the system is working 
well or pot is to see. whether it has brought into being government s that last their terms 
and succeed in providing good governance to the community”.? The commission has 
also observed that tne functioning of the Parliament and state legislatures has to be 
reviewed from time to time so that the government is responsible to the legislatures and 
the Parliament and state legislatures are responsible to the people. 

Good governance, it was hoped, would transform the social, political and 
economic life of the people, within the framework of democracy. At the commencement 
of the Constitution government worked more or less to the satisfaction of the people, 
however, as time passed the governments lost their lost their élan as they have failed live 
upto the expectations of the Constitution to give real substance to the policies designed to 
promote social well being. Even the modest expectations have remained unfulfilled. 

The present situation is characterized by a perverse disenchantment with the way 
things have worked out. It is futile to debate whether it is the institutions provided by the 
Constitution that have failed or whether men who work these institutions have failed. It 
is only through institutional reform by which men and women in power are effectively 
held accountable it is possible to ensure socio-economic goals. 

[Inability to ensue the socio-economic goals cannot be attributed to scarcity of 


resources but to the failure of governance.. It is the failure to hold administration 


islatures appears :< > root of the 
by the Parliament ¢ state legislatures appears to be at the roc 
accountable by the Parliament and sta g pp 


| I the tution (2002), Govt.of India) 
: ‘ ission to Review of the Working of the Constitution (2002), 
Report of the National Commission to Revie 
pp 227-30. 


ment and state legislations to hold the 


; “1: Parlia iy &, 
problem. Before analyzing the ability of the Jails titutional ‘basis of 


it j ief accou 
administration accountable it is better to make a bri 


accountability. 


tot’, rovides that the 
Constitutional basis of accountability: The Constitutional SPRY P 


© ise 
ae r powers but exerci 
President and Governor are custodians of all executive and other p 


ith the advice of their 
their formal Constitutional powers only upon and in accordance wit 


ituati ituations 
ers save in a few well-known exceptional situations. These exceptional s 
Ministers, restricted though this 


minist 
relates to (a) the choice of Prime Minister or the Chief ei 
choice is by the paramount consideration that he should command a majority in the 
house; (b) dismissal of a government which has lost its majority in the House but refuses 
to quit; (c) the dissolution of the house where an appeal to the electorate appears to be 
appropriate. '° 

The Constitution also incorporates the collective responsibility of ministers by 
providing that the Council of Ministers is responsible to the Lok Sabha or House of 
People not as individual alone but collectively also. Similarly, Council of Ministers in 
the state are individually and collectively responsible to the Legislative Assembly. The 
entire cabinet will normally accept responsibility for the acts of any of its members, so 
that the censure of one will become the censure of all. The object of collective 
responsibility is to make the whole body of persons holding ministerial office collectively 
and vicariously responsible for such acts of other as are referable to their collective 
volition so that even if an individual may not be personally responsible for it, yet he will 
be deemed to share the responsibility with those who may actually be responsible for it. 
In other words, as the Council of Ministers is able to Stay in office only so long as it 
dence of a majority of members of the House, the whole 


Council of Ministers must be held to be politically responsible for the decision and 


commands the support and confi 


policies of each of the ministers and of his department which could be presumed to have 
the support of the whole of the ministry. Hence, whole ministry will on issueginvolving 


matters of policy, have to be treated as one entity so far as its answerability to. the House 


Is concerned. The whole question of responsibility is related to the continuance of a 


a eee eee 


10 : 
Mahandra P. Singh (ed.) V.N. : Ty, 
Pa r ingh (ed.) V.N.Shukla, Constitution of India (Lucknow: Eastern Book Co. 2006) pp 


339- 


minister or ; 
@ government in Office, and the only sanction for its enforcement is the 


pressure of public opinion expressed particularly in terms of withdrawal of political 


Support by members of the legislature. The above scheme of collective responsibility 


may not always effective therefore the Supreme Court in Co 


mmon cause, A Registered 
Society v. Union of India,'' 


Observed that “in Spite of the fact that the Council of 


Ministers is collectively responsible to the house of the people, there may be an occasion 


when the conduct of a minister may be censured if he or his subordinates have blundered 
and have acted contrary to law”. Thus an action of a minister could be subject to judicial 


Scrutiny even if it was not raised in the House of people. It appears that the 


Constitutional scheme of executive accountability depends on the ability of the 


Parliament to censure erring ministers. The accountability function of the Parliament 


largely depends on its structure and the individuals compassing it. 

The Structure of the Parliament and State Legislatures: It is often said that the Indian 
Parliament and state legislatures consisting primarily of self serving professional 
politicians, are not incapable of shouldering Constitutional responsibilities and also hold 
the administration accountable. The reasons for this malady are many but structural 
perversions, emergence of certain wrong notions and the inability of the electoral process 
to yield persons who have the necessary competence, integrity and dedication to govern a 
billion people appear to be prominent. 

Firstly, there is no structure that cannot be perverted and the democratic structure 
often allows those who do not believe in key democratic principles to operate the system. 
Today, there is increasing control of the executive over the Parliament. It is the party 
influence and factors such as issue of whips and anti defection law, excessive perks and 
privileges of members and MP’s and legislators Local Areas Development Funds 
prevents the members from acting independently. 

Secondly, the democratic process over a period of time paved the way for 
emergence of certain wrong notions such as ‘people are sovereign’ and the like. These 
Rion allow the executive or political class to act arbitrarily in the name of the 
sovereign people. For example, Hitler while justifying his order resulting in killing of 67 


embers of his own party in the meeting itself for opposing his was propaganda claimed 
m ? 


'! (1999) 6 SCC 667, 7000. 


alas 


the Gen man people. Many such acts — 


. . — * f 
was acting as chief justice 0 
that at that time he 2 veal sails ii vi 


: .: : f S 
though lesser in degree are often justified in the name 0 
legislature is able to check the executive action effectively. 5 ai 
ee A \ 
Thirdly, our electoral process is not yielding competent persons i 


country. In this regard it has been observed: zi rf 
articu 
“persons strive to enter legislatures not because they have any p ) 


competence for legislation or for assisting policies or even any ages 
interest in these. Among the reasons for which they do so are that entering 
the legislature is the stepping stone to becoming a minister, entering the 
legislatures can help shield one form law, doing so confers several benefits 
- salaries, allowances, fees for attending sessions and committee meetings, 
free accommodation, free telephone services, free travel, subsidized 
food... all the way to life long pensions. In addition, as recent disclosures 
have shown there are co-curricular windfalls from voting for or against a 
government, recall J.M.M. bribery cases and to what may be skimmed 


from MPLADS; to what may be charged for asking questions. ui 


Accordingly it is very difficulty to expect form such members to hold the 


administration accountable. 


Fourthly, the Parliament and state legislatures often loose their credibility in the 
eye of the common man due to the criminalization of politics. The Commission to 
Review of the working of the Constitution, on the basis of the Report of N.N.Vohra 


Committee set up to nail the versus between criminals, politicians and the administration, 
observed: 


“The entry of criminals in politics is a matter of great concern. The 
Vohra Committee appointed by the Government had Stated in strong terms 


that the nexus between crime syndicates and political personalities was 


very deep. According to the Central Bureau of Investigation (CBI) 


Report to the Vohra Committee: ‘all over India’, crime syndicates have 


become a law unto themselves... Even in smaller towns and rural areas 


"2 Arun Shourie, The Parliamentary System, (New Delhi: ASA Publications 20007) p.13 
; += TE x 


muscle- . 
Cle-men have become the order of the day. Hired assassins have 


become part of these organisations. The nexus between the criminal 


gangs, police, bureaucracy and politicians has come out Clearly in various 


parts of the country...’ The Report also says in certain States like Bihar, 


Haryana and Uttar Pradesh, these gangs enjoy the patronage of local 


politicians cutting across party lines and the protection of the 


functionaries. Some political leaders become the leaders of these gangs 


/armed senas and over the years get themselves elected to local bodies, 


State assemblies and the national Parliament”. 


The Vohra Committee has reported in 1993 nothing happened until tandoor- 
murder, but there after only a summary of Report was presented before the Parliament. It 
was meaning less and fragment- every detail had been excised. No wonder, the cancer 
has gone on spreading. At first, political parties take occasional help from criminals and 
armed groups; say at the time of elections to intimidate the voters. Then they being 
turning to them for regular exactions the two sets becoming business partners and they 
enter politics and contest elections. They wins, the policemen who are chasing than will 
become their security personnel”."? 

Fifthly, as pointed at by Edmund Burke elections are instituted to promote certain 
good purposes namely, the establishment of a Parliament or legislature reflecting the 
main trends of opinion within electorate, a government according to the wishes of the 
majority of the electorate, a method of election of representatives whose personal 
qualities best fit then for the functions of the government, strong and stable governments 
and a healthy democratic polity which promote natural integration and social cohesion A 
system which achieved all these ends, or at least as close as possible to fulfilling each can 
be regarded as suitable to any democratic society. The present system ‘first past the post’ 
has fail to a great extent but no attempt worth the name to reform it is initiated so far. 


The system is neither representative nor able to yield persons with necessary competence 
14 
to rule. 


TT 


* Tbid., at p.27. 
' Ihid 


on of the Parliament and state legislatures 


ly, failure of accountability functi 
sen a islatures including Parliament has 


can attributed to lack of political will and at times leg | 
parently to please some interest groups WI 
e Benamy Transaction Prohibition Act, w 
mented till 2005 as its implementation 


y and the same has not 


thout any intention of 
passed legislations ap ae 
implementing it. For example, th 
enacted in September 1988 has not been imple 


requires the government to make rules for confiscation of propert 


i the government 
been made by the government.'” The Parliament was ineffective to hold g 


responsible for early making of rules. There are several such instances which 


demonstrate the inability of the legislatures to hold the executive accountable. 


Conclusions 

Indian democracy, though structurally stable functionally ineffective because it is 
not able to provide a good government to the people. Good governance, it ‘appears, 
depends on institutionalization of the concept of accountability. Democratic set up 
_ naturally emphasises executive and administrative accountability to the Parliament and 
state legislatures. However, in the recent years, ability of the Parliament and state 
legislatures to hold executive and the administration, accountable is diminishing. : The 
party influence, criminalization of politics and administration, inability of electoral 
process to yield persons who are best suited to eivem and character and integrity of the 
legislators appears to be responsible for this state of affairs. 

Institutionalization of accountability must begin with legislative and electoral 
reforms and reinforcement of institutional accountability. This can be done through 
strengthening of ‘constitutional institutions such as judiciary and others like National 
Human Rights Commission, Lok Ayukta and the like. Institutional accountability though 
appears to be inimical to the democratic principle of accountability to the Parliament and 


to the people as these democratic institutions have failed to live up the expectations of the 
Constitution there is no alternative. 
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Important Points on (12) 


Cultural] & Educational Rights 


(Articles 29 & 30) 
LLM \st Year 


Paper - 02 Chapter - 7 


Meaning & Concept of ‘Minorities’ :- 


Christians, Muslims and Anglo Indians 
eference to rights U/Art. 30(1). 


n Social Sciences, Vo]. 10 Page 365. 


_ “Minority is a 8roup of people differentiated from Others in the 
Same society by race, nationality, religion or language who both think 
of themselves as a differentiated group and are thought of by the 
others asa differentiated group with negative connotations.” 


II. Cultural and Educational Rights :- 


(i) Protection of Interest of Minorities U/Art. 29: 


The word minority in Art. 29 appears only in marginal notes 
and not in the main text of the Article. This shows that the 
intention of the framers of the Constitution was to use 
minority in a wider sense. Hence, it can be availed by any 
section of citizens. Under this Articles citizens have right to 
conserve their language, script or culture of their own. 


(ii) Rights of Minorities to Establish and Administer 
Educational Institutions U/Art. 30: 


1. Two Rights conferred U/Art. 30: — 
a. Right to Establish: To create an institution 
b. Right to Administer: As has been held a 
Md. Joynal Abedin v. State, AIR 1990 Cal 193. 


"Management of affairs of Institution must be free of 


external control, so that the founder or their nominees 
n 


can manage the Institution as the think fit and 7 
accordance with their ideas of how best the interest o 
community in general and institution in Particular will 
be served. 


2. Minorities based on Religion or Language: 


3. Relationship between Art. 29(1) and 30(1): 
In St. Xaviers College v. State of Gujarat AIR 1974 sc 
1389 it is held that 


| ee 
| Art. 297] ye Art. 30(1 
1. | Confers right on any | Conters right only on 


section of citizens | minorities based — on 
including majority ____| religion or language. bes 

It is concerned with three | It deals’ with minorities 
Subjects viz. language, | based on language or 
Script or culture. religion. 


It is concerned with right | Deals with rights of 
to conserve language, Minorities to establish and 
Script or culture administer educational 


institution of their Choice. 
It only deals with establish 
and administration of EI. 


4./ It does not deals with 
education. 


administer implies a CO-relative duty to good 
administration and not ag a right to 
maladministration, 


> In Re. the Kerala Education Bill, 1957 AIR 1958 SC 
956: The S.C. has held that Stat 


4 € can insist certain 
conditions While sranting aid 


to the Minority 


designed to ive protection and Security to ill paid 
teachers as permissible. 

> Sidhrajbhai y. State of Gujarat AIR 1963 SC 540: 
The S.Qy hea held that regulation can be made to 
prevent Educational Institution running without 
qualified teachers, health, Sanitation, morality, public 


Order etc. but the regulatory measures should not 
destroy the Character of minority institution. 


1389: It js held that the Governing Body of an 
Educational Institution is Part of administration and 
the right to administer is exercised through choice of 


into different agency. Hence, violative of Art. 30(1). 
> All Saints High School v. Govt. of A.P. AIR 1980 SC 
1042: It is held that the impugned Act conferred wide 
power substantially interfering with rights of 
minorities to administer educational] institution. 
Hence, violated rights under Art. 30(1) 

» Bihar State Madarasa Education Board vy. M.H.A. 
College (1990)1 SCC 428. The condition prescribing 
for dissolution of Management committee of 
Madarasa in the event of violations of the conditions 
imposed by the Board was struck down. The SC held 
that state has no power under the guise of regulatory 
power to completely take over management of 
Minority Educational Institution. 

> St. Stephen’s College v. University of Delhi (1992) 
1 SCC 558 : The circular issued by the University 
was held to be unconstitutional on the ground that a 
minority college is not bound to follow University 
circulars. Because it would deprive the minority 
character of educational institution. Right to select 
students is important facet of administration. 

S. Whether Right of Recognition or Affiliation is 
Fundamental Right: 

~ There is no Constitutional Right to receive state aid 

outside Art. 337 which is a special provision with 


respect to educational grants for the benefit of Anglo 
Indian Community. | 
St. Stephen’s College v. Delhi University AIR 1992 
SC 1630: The SC has held that there is no 
Fundamental Right for recognition / affiliation. If the 
conditions placed for recognition / affiliation amount 
to surrender of minority rights, then it is violative of 
Art. 30(1). 
Managing Board of Milli Talimi Mission v. State of 
Bihar (1984) 4 SCC 500: In this case the petitioner 
was given affiliation for a limited period of 3 years. 
After completion of 3 years institution applied for 
permanent affiliation and the same was rejected. The 
SC held that the refusal is purely on illusory grounds 
without considering the recommendation of the 
education commission and university authorities and 
the direct consequence of the same would destroy the 
very existence of institution and hence violative of 
Art, 30: 
The Managing Committee of Moulana Abdul 
Kalam Azad Primary Teachers Education College 
v. State of Bihar AIR 1989 Pat. 29: It is held that the 
minority institution status cant be claimed at 
particular point of time to seek benefits of Art.29 & 
30. Minority Institution must establish that it is a 
minority institution in spirit and form and not just as 
a commercial venture. 
All Ameen Educational Society; Hazrat Madarasa 
Education Society; Evershine Educational Trust; 
Jain Mahila Mandal; Sarabeshwar Vidhyapeetha 
Vv. 
State of Karnataka ILR 1989 Kar. 2715 

a i ce decision that no new teachers 
oo at ‘i iis, eh should be <ightipabaage : - 
onthe Bic’ ee was held to be constitutional] 

€ state has to perform balancing 


at while considering the requirements of minority 
group for recognition / affiliation. 


6. Applicability of Labour 
Institutions: 


| | » Christian Medical College Hospital Employees’ 


Union and Another v. Christian Medical College, 
Vellore Association and Others AIR 1988 SC 37: It 
has been held that the Labour Legislations have to be 
applied to ©very work man irrespective of character of 
the management. The Management of the Minority 
Institution has to respect and implement the social 
' welfare legislations, otherwise, there is a likelihood of - 
maladministration. 
7. Art. 30(1) Read with Art. 29(2) Regarding Unaided and 
Aided Minority Institutions: 
» Sheetansu Srivastava v. Principal, Allahabad 
Agricultural Institute, Allahabad AIR 1989 All. car: 
It is held that the Govt. Aided Minority Institutions 
cannot preclude majority students by reserving seats 
for their own community in purported exercise of 
power U/Art. 30(1). Arts. 29(2) & 30(1) must be read 
together. A minority institution cannot insist on 
reserving seats for students of its own community. 
>» T.M.A. Pai Foundation v. State of Karnataka AIR 
2003 SCaao- 
The SC has held that the Govt. and the Universities 
«cannot regulate. admission policies of the unaided 
Dt eer’ P educational institutions run by the _ minorities. 
y However, the Govt. can fix academic qualifications for 
teachers and other staffs to maintained academic 
standards. It is further held that an aided minority 
institution is entitled to have right to admission of 
students belonging to minority groups ang at the 
same time required to admit non minority students 
also so that right U/Art.30(1) 1s protects and 
citizens right U/Art.29(2) are not inning The 
minority institution are free to Eeve their a 
procedure and method for ao But the 
t be fair and transparent and the 
procedure mus oo oo i: 
selection for professional ang pene & uca 
urses should be on the basis of merit. With respect 


Legislations to Minority 


co 


to charging of fees it is held that an, unaided 


educational institution cannot be regulated by the 
Govt. in determining the fees and at the same time 
the institution should not charge capitation lees: The 
character of the minority status of an institution has 
to be determined by considering the state as a unit 
and not country as a whole. 

Islamic Academy of Education & Another v. State 
of Karnataka & Others (2003)6 SCC 697: 

The SC while interpreting the judgment in Pai 
Foundation case held that each minority institution 
is entitled to fix fees but the fixing of fees is subject to 
non profit and no capitation fees. It is observed that 
the factors determining the fees structure. will be 
(a) Infrastructure and facilities (b) Investments made 
(c) Salaries of staff (d) Future plans of expansion and 
betterment. It is also held that the unaided 
Professional institutions have full autonomy in their 
administration, but the Principle of merit Cannot be 
Sacrificed in the national interest. The Court also 
held that state can provide for reservation to 
financially and Socially backward sections. The 
allotment of seats under different quotas has ‘to be 


P.A. Inamdar & Others y. State of Maharashtra & 
Others AIR 2005 SC 3226 : 


It is held that right to establish and administer 
educational institution Involves (a) to admit Students 
(b)to setup reasonable fee structure (c) to constitute 
Soverning body (d) to appoint staff (€) to take action if 
there is dereliction of duty by the employee. The 
Court further Observed that the conditi 


Proper utilization of stant and fulfillment of objectives 
of grant without diluting minority Status of 
educational institution. It is further observed that 
neither In Pai case hor in Kerala Education Bill, there 
IS any thing Which would allow the State t : 
Or contro] admissions in 
education Institution, 


. O regulate 
unaided Professional] 
Hence it js held that such 


transparent, non exploitative and based on merit. 
Every Mstitution is free to device its own fee 
Structure Subject to limitation that there can be no 


profiteering and no Capitation fee can be charged 
directly or indirect] 


Prepared by: 


K. Srikanth Patil wa. uy 
Advocate, 
Bangalore 
srikanthpatil@rediffmail.com 


1. The National 
Minister of Indi 
India a knowled 
NKC’s function 


& Group are as follows: 


allenges relating to curriculum, teaching, — 
infrastructure, administration and access. 


b. Recommend changes and reforms to address the problems and challenges _ 
relating 
to curriculum, teaching, infrastructure, administration, and access, — 

c. Explore methods of attracting and retaining talented faculty members. — 

d. Suggest measures to develop a research tradition in faculties of law and law — 
schools. | 

e. Suggest innovative means of raising standards and promoting excellence in legal 
education situated in the wider social context. > 
f. Suggest ways of incorporating emerging fields of legal education in teaching and 
curricula. . 

g. Identify problems implicit in regulatory structures that constrain the quality and 
spread of legal education. 

h. Examine any other issue that may be relevant in this context. 

3. The Working Group met on the following dates: September 24, 2006. October 5, 
2006, November 12, 2006. January 15, 2007 and January 30, 2007 

4. The members of the Working Group circulated several notes for discussion and 
minutes of the meetings were prepared at the end of each meeting and circulated. 
The 
various aspects covered by the Terms of Reference were discussed in detail and it 
Was 2 ; 
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found that some of these aspects overlap each other. Therefore the Working Group 
has identified the following topics of importance in the matter of legal education: 


ad 
I. Vision and goals of legal education-status today, roadmap and bro 


strategy to 
ee f legal llence in every state 
ntre of legal exce ,ort 
b = eames ws scope of legal education in the context of constitutional 
g . 
ae governance of legal education system accordingly F se 
d. Regional and Advanced Centers of legal Coa iii to advance policy 
ent/teacher training/generating new knowledge 
eo Nl and Scope of Hit education (Multi disciplinary and based in 
social 
context) 
a. Curriculum planning and development — 
b. Teaching materials — 
c. Teaching/learning methods = ) 
d. Skills education/training with emphasis on experiential learning — 
e. Ethics/values for multiple roles — 
f.Examination | 
g. Legal knowledge management through legal education grid through Information 
and Communication Technologies (“ICT”) and distance learning 
III. Governance Structure 
a. Strict and professional control for quality 
b. Selection and service conditions 
c. Academic freedom 


d. Admission norms-procedures/access-needs blind; need fulfilled admissions 


e. Financing legal education-state financing for meritorious students/deserving 
colleges 


in rural areas; 
f. Accreditation, monitoring, accountability 


IV. At least four independent research centers to be funded by the central 


government with investment of Rs. 100 crores each and the following 
objectives: or 


a. Social justice promotion/judicial policy 

b. Processual justice for better justice delivery 

c. Dissemination of new knowledge/journals 

d. Research methodology including empirical methods 

e. Integration of research based learning 

f. Judicial/court/legal aid administration/management 

g. Alternative Dispute Resolution (“ADR”)/conflict resolution 
National Knowledge Commission Working Group on Legal Education 
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h, International law/comparative /globalization 
. haping Systemic legal change includin 
J. Teacher training-library 


' » Academia and Students in management 
National Knowledge Commission Working Group on Legal Education 
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Chapter I 

Vision and Goals 


1.1] Some key Statistics on legal education are pertinent towards the understanding 


State of legal €ducation in India today]. 


a. Total riumber of Students admitted for legal education every year for 2000-0]: 
63,381 (latest figures not available) 


b. Total number of law graduates admitted to the bar every year in 

© 2002: 28,268 

* 2003: 33,657 

° 2004: 46,438 

(Figures for 2005 and 2006 not available) 

c. Total number of institutions (all inclusive) teaching law as on October 31, 2006: 
750 

d. Total number of Government Institutions: 153 

e. Total number of Private institutions: 586 

f. Total number of National Law School Universities (NLSU”) as on October 3]. 
2006: 11 

g. Total number of Students admitted to the NLSUs in 2006: 936 ; 

1.2 The main Challenge facing India's legal and judicial System 1s ensuring that 


, a decisive leadership role in meeting these challenges, a = Be sce 
practising in courts, but also as egislators, judges, policy ape pu . i Me ~ 
and civil society activists as well as legal pounce! in the private Nie ga ‘ 
education should also prepare lawyers to meet the new challenges of w orking ina 


shane nization of law and 
globalized knowledge economy in which the nature and orga ) 
; ift. Original and path breaking lega 
legal practice are undergoing a paradigm shift. Originé 
olathe led d legal ideas that will help us 
research is needed to create new legal know edge and leg ne? ae 
| Bar Council of India statistics, as stated in a letter dated January 13, ; 
tc 
NKC | 
National Knowledge Commission Working Group on Legal Education 
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to meet these challenges in a manner responsive to the needs of the country an 
the ideals and goals of our Constitution. | Vefae 
1.2.2 The Working Group is of the opinion that the vision of legal education is to 
ensure justice oriented legal education to contribute to the realization of values 
enshrined in the Constitution of India. Legal education must also inculcate the 
need to observe the highest standards of professional ethics and a spirit of public 
service. In order to achieve these goals legal education needs to be broad based, 
multi disciplinary, multi functional and contextual’ The phenomenon of 
globatization provides an important context in relation to which the vision and 
goals of legal education have to be concretized. 
1.2.3 An important aim of legal education is also to meet the growing demands of 
the 
legal services market without undermining the public service character of the law 
school/university. Legal education must cater to a wider audience than only 


generate practising lawyers. 


The aim of legal education also should be to create lawyers who are comfortable 

and skilled in ‘dealing’ with the differing legal systems and cultures that make up 
our global community while remaining strong in one’s own 
1.3 A number of law schools have been offering quality 
the most immediate challenge is to improve the 
majority of law schools in the country. This t 
including reforms in the CXISUI 


: ng in mind contemporary demands for legal 
» Fecruitment of competent and committed faculty, establishing research 


Support from the State, and creating 
: | endowed library. 4 
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Chapter II 


Content and scope of legal education in a multi disciplinary context 


ym | Admissions 
2.1.1 In Order to j 
Conditions for 
admission to law 


have agreed to conduct 


mprove the quality of legal education, certain minimum 


2.2. Curriculum Development 
2.2. 


Sectors. 


2.2.2 Curriculum development inter alia involves revisiting the distinction between 
core/compulsory and optional courses, considering the need to expand the domain 
of optional courses, rethinking the syllabus of individual courses, and developing 
innovative pedagogic methods. 

2.2.3 At present, the Bar Council of India (BCI) prescribes a certain number of 
core | 

courses, essentially leaving it to the law school to identify the optional courses to 
be offered (although the BCI mentions a few). In many NLSUs up to 40 to 5 
optional courses are offered. This development may be usefully exten ed to the 
other law schools. For the present, each law school may be required to offer a 
minimum of twenty five optional courses. However, autonomy may be given to 
NLSUs and to the universities, which teach law in the university colleges and to 
which the private law colleges are affiliated, to decide the core and optional 
courses to be offered. It is suggested that the percentage of concentration should 
be as follows: 50% core courses (including legal research and clinic courses) and 
50% optional Courses. aie 
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1 of Sourses have > carefully designed. They must res ect 
2.2.4 The syllabi of law courses have to be carefully ‘ y p 


{ Ww Sr re or 


multidisciplinary character of legal education. In this regard, there is a need oi 

keep in view the developments in social and natural sciences. In order to sensitiZ 

the law student to the values enshrined in the Constitution of India, it is important 

to mainstream human rights law. With the advent of globalization, it has become 
increasingly important to include international and comparative law perspectives. 

2.2.5 Modules on issues such as globalization, environmental concerns, new 
technology, shifting government policies, trade trends, corporate movements, new 

and prevailing foreign investment avenues and changing labor and employment 
policies, to mention a few, should be included in the curriculum so that the 

graduating generation of lawyers can swiftly relate to the real world for the . 
optimum application of legal services. This interweaving of law with the related fears 
issues of the contemporary world will add immense value to the law degree. ow 
2.2.6 Legal education must equip the student with the necessary theoretical and 
practical skills to deal with the diverse and expanding world of legal practice. For 
example, the law graduate must be able to deal with and respond to a range of 
complex legal issues and problems, even as he or she chooses to specialize in a 
particular area of law; he must possess basic “legal” skills including negotiation, 
advocacy, drafting, counseling and research Skills; the law graduate must be in a 
position to identify, analyze, and synthesize a vast array of legal materials and 
present it in a concise and logical manner: he must be sufficiently acquainted with 
the procedural aspects of the legal system so as to be in a position to give practical 
advice to clients; he must be trained to respond to new/novel problems that call 
for practical solutions: he must be able to contribute creatively to the range of 
social problems and challenges that face the nation; he must be trained to research 


research publications; he must be able to read and analyze judicial decisions that 


are typically long, verbose, complex and difficult to understand, and should 
possess arrability to skim through passages, understand the relationship between 


—_———$ — 


the parts of the passagé and also read between the lines — 


; he must also be grounded in ethical issues governing 
mbibe the theoretical and practical skills. the 
: 3 courses may be framed in consultation with practitioners. 
sig hig members of the bar, the judiciary, industry and civil society. : 
2.2.7 To impart these skills a combination of various teaching methods including 
lectures, the case-study method, and problem oriented exercises are required. ; 


Imaginative pedagogic methods including field Sur'veys and visits, simulated legal 
environments, and legal aid clinics may be used. Consideration may be given to 

| | aught jointly by a glabal faculty 
ncing and internet modes. pape aneinn ets 
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2.3 Reading Material 


2.3.1 Anim 
appropriate 


mainstreaming social sciences literature, human rights law, 
ational and comparative law is to be met. It is ) 
that a committee or committees be formed at the law school level 


science faculty, and teachers of human rights law 


must 


consist not only of readings that familiarize the student with the basics of 
professional ethics but also a number of relevant orders passed by the BCI, the 
State Bar Councils and judgments of the High Courts and the Supreme Court, in 
which punishments have been awarded for professional misconduct. 

2.4 Clinics 

2.4.1 There is an urgent need to revisit and redesign the Clinic Courses. At present, 
these courses often tend to be soft courses in which a bit of relationship between 
theory and practice is dealt with (e.g., through some exposure to forensic 
sciences). There is a need to modernize clinic courses through introducing new . 
areas of law: for example, specialized areas of contract law, Intellectual Property / 
Rights (“IPR’’) laws, corporate law, etc. may be the subject of clinic courses. 
There is a need to recruit specialized faculty for the purpose. | 
2.5 Examination System 

2.5.1 The task of curriculum development also includes the designing of 
appropriate | a 
framework for evaluating students. The simple end-of-the year examination or 
end semester examination does nol encourage necessary analytical, writing and 
communication skills. Many NLSUs have introduced the idea of project papers, 
project and subject viva, along with an end semester Nie mae different 
components help develop the ability to carry out pee a the 
ability to write and critically evaluate appropriate legal bbe an Coa | 
semester examination should be problem-oriented and not a system that tests 


memory. | | 
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2.5.2 The credit system of evaluation may be introduced to replace the marks 


cd heads could be given a certain credit value, both course-wise and y 
activity-wise (e.g. participation in Moot Courts, representing the Institution in 
competitive activity related to legal education, joining Legal Aid camps, 
internships with law firms, research projects, etc). 

2.6 Internship . : 
2.6- The internship program Is a critical element of professional legal education as 
it 

allows practical learning in real world settings from peers. The internship program 
that presently exists in many NLSUs needs to be extended to all other law schools 
1.e., where it does not presently exist. In many NLSUs students have to intern 
every summer. Over the period of five years a student in a particular NLSU 

interns with NGOs, trial courts, appellate courts, law firms and corporate firms. 
While it may not be easy for students of all law schools to get placement in the 
chambers of Senior Counsel in the trial and appellate courts, or in law firms and 
corporate houses, or in NGOs, some amount of internship is absolutely necessary 
to prepare a graduate for the world of law practice. The BCI and the State Bar 
Councils could play a catalytic role in facilitating the internship programs. 


2.6.2 The internship program, where it exists can be strengthened through 
rethinking 


discussions with the bar, judiciary, law firms, corporate houses and NGOs. There 
is in other words some need for standardization of the internship program to 
ensure that it does not become a mere ritual. 
_2.7 Mooting 


2.7.1 Mooting is an integral part of legal education. It helps a student hone his/her 
research and communication Skills. It also allows a Stu 


with different aspects of mooting. There 


: , ing teams that represent the 
law schools in national and International moots. 


2.8 Legal Aid 
<.8.1 Participation in legal aid Programs should also be an integral p 


education. It Provides a crucial link between the 
eXistential world of the Ordinary citizen. The 
would be somewhat incomplete unless a | 


art of legal 
esoteric world of law and the 
idea of holistic legal education 
aW student is acquainted with the 


: Problems of Ordinary People. 
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2.9 Legal Knowledge Disseminati 


(“ISIL.””) as wel] as those of universiti 


2.10 LL.M | 

Z 210. | There has been a 
NLSUs, : 
the LLM:program is generally neglected although some have Started to pay 
attention to it. There is a need not only to design appropriate courses, study 


materials, internship Programs, systems of evaluation but also to encourage the 


development of skills necessary for classroom teaching for those wishing to join 
the academia. In the latter respect 


steady decline in the quality of LLM programs. In the 


be made mandatory as a part of the requirements of the LLM program to develop 
and consolidate research, analytic and writing skills. 
2.11 M. Phil and PhD 
—~, 2.11.1 Post graduates in law and the faculty members in law schools must be 

“encouraged 
to undertake M.Phil and PhD research. Appropriate incentive schemes. on the 
lines of the current University Grants Commission (“UGC”) scheme, may also be 
considered. There is need to improve the quality of the M.Phil and PhD courses. 
Towards this end, a course in research methodology may be made mandatory for 
all M.Phil and PhD students. A pre registration presentation also has to be 
introduced as a compulsory measure. 
2.12 Measures to develop a research tradition in the legal field 

~ India. in keeping with its status as.an emerging economic power must turn from 
being a simple consumer of knowledge to a producer of knowledge in order to 
identify and protect its national interests. India, In other words, ig to be 
proactive in advancing ideas and proposals in the teh ek For ie F 
happen. law schools and universities need to provide —? In the ys of 
ideas. It entails much emphasis on research and publications through developing 


A 


Y, 


the analytic, research and writing skills of law students. It also par ~~ Me 
encouraging faculty members to undertake research as an integral pa & 
teaching. | ie 

ee Knowledge Commission Working Group on Legal Education 

ne The following measures are inter alia necessary for the development of a 
resear : | Ph mea: 

tradition in the field of law: | 

e Emphasizing analytic and writing skills in the LLB program; | | 

¢ Teaching research methodology as an integral part of the LLB program: learning 
to formulate a research problem/question, assemble a bibliography, write a 
synopsis, and use footnotes. 

¢ Creating excellent and research friendly library facilities to give students/faculty 
members easy access to latest materials and developments. 

¢ Providing the faculty with access to computers and internet facilities, the latter 
being essential to overcome to some extent the lack of a good library... 

* Rationalizing the teaching load so as to leave faculty members sufficient time for 
research. 

* Granting sabbatical leave to faculty members to undertake intensive research. 
M.Phil and PhD degrees should be rewarded if these result in peer reviewed 
publications, either through additional increments (beyond the UGC scheme) or in 
any other appropriate manner. 

* Institutionalizing faculty seminars as these create an environment in which ideas 
are given importance and the rigor of research tested 

* Organizing periodic conferences on different law subjects with the idea of 
bringing out publications. Abstracts for such conferences should be invited and 
carefully chosen so as to ensure the quality of the end product | 

* Establishing quality peer-reviewed Journals to act as an example for the desirable 
quality of publications. 
° Prescribing research output as one of the crit 


erla for the promotion of faculty 
members. 


° Creating a database of citations so as to identify the most cited and influential 
writings and considering such data for promotion purposes, : 

° Setting up advanced centers for legal research. Four such regional centers m 
established with a mandate for promoting research. (This issue has been Fealt 
with separately in this report) 
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Chapter III 

Governance Structure 


ay be 


on Working Group on Legal Education 


3. Standing Committee on L , 
3.1 The Re egal Education 


zr Port of the National Knowledge Commission envisages the constitution 


a Single regulator assisted by several 
Committee on Legal Education. Vari 


this chapter, 


y Changes in legal education in the last fifty years show that the provisions 
oO : 


the Advocates Act, 1961 are no longer sufficient: 


3.2.1 Unider the Advocates Act, 196] (“Act”) the role allocated to the BCI was 
very 


mote legal education and to lay down 
standard necessary for those students who 


O practice in the courts. The provisions of 
the Act did not envisage a larger role for the BCI. 


3.2.2 The concept before and in 1961 was that law schools should mainly produce 
graduates for the purpose of entry into the bar. The Advocate’s Act, 1961 was, 
therefore, enacted with that objective in mind by Parliament. According to the 
Supreme Court of India, in O.N.Mohindroo -Vs- B.C.I. (A.LR. 1968 SC 888 = 
(1968)3 SCR 709); and Bar Council of U.P.’s case (AIR 1973 SC 23] = (1973) | 
SCC 261 = (1973) 2 SCR 1073) the subject covered by the Advocates Act, 196] 
is referable to Entries 77, 78 in List I of Schedule VI] of the Constitution of India. 
These two Entries deal, among others, with the subject: 

“persons entitled to practice before the Supreme Court” (Entry 77) and 

“persons entitled to practice before the High Court” (Entry 78)”. 

3.2.3 Under section 7 (1) (h) of the Advocates Act. the BCI kias been entrusted. as 
stated 

above, with the limited role of “promoting legal education and laying down 
minimum standards of legal education” required for students who “are entitled to 
practice. Section 7 (1) (h) requires the BCI to “consult the universities for the 
purpose of laying down these standards of legal education”. Section 7(1) (i) of the 
Act enables the BCI to grant recognition to universities whose law degrees shall 
be sufficient qualification for enrolment as an advocate. The BCI may, for this 
purpose. visit and inspect the universities concerned whose degrees in law may be 
recognized for the purpose of enrolment of law graduates as lawyers. a: aah 
power is conferred by Section 6(1) (gg) of the Act on the State Bar Councils in 
National Knowledge Commission Working Group on Legal Education 
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regard to inspection. Section A of Part IV of the Rules made by the —" 
with the five years’ course, Section B deals with the three years’ course an 
Section C deals with inspection. 

3.3 Changed scenario | 

3.3.1 About fifty years ago the concept was that the law schools are meant to 
produce 

graduates who would mostly come to the bar, while a few may go into 
lawteaching. 

The Advocates Act, 1961 was enacted to achieve the said object, | 

namely, to prescribe minimum standards for entry into professional practice ‘in 
the courts’, as stated above. But during this period and more particularly after 
liberalization in the year 1991, the entire concept of legal education has changed. 
Today, legal education has to meet not only the requirements of the bar and the 
new needs of trade, commerce and industry but also the requirements of 
globalization. New subjects with international dimensions have come into legal 
education. There is also an enormous need for non practising law graduates in 
trade and commerce. It is also necessary to allow engineers, chartered 
Accountants, scientists and doctors to qualify in law for non practising purposes. 
Indeed, it is gratifying that some Indian Institute of Technology (“IIT”) | 
institutions have recently started several courses in !aw. The Open University 
System must also be allowed to cater to legal education. The Bar Council of India 
may, of course, still deal with the minimum standards of legal education for the 
purposes of entry into the bar but there Is a need to have a new regulatory 


mechanism which will cater to the above mentioned present and future needs of 
the country. 


h professionals in engineering, 
and social work may require. It will be noticed that the 


more Powers under subordinate legislation: 
5.4.1 In the light of the +S 
sli as Stated above. 


limi ers were conferr 
ted powers were conferred on the BCT. But. during the last tew decades. in as 
> . n < US 


3.4.2 In the ‘First 


iversity to which it is affiliated: the State 
y Grants Commission: and the Bar Council of 
andates, interests and 


“There is wide concern among legal academics that they are not 

adequately consulted currently by any of these authorities” 

It was also clearly observed in the conference that the BCI had Spread its 
jurisdiction beyond what was contemplated by Entries 77 and 78 of List I of 
Schedule VII of the Constitution and the provisions of the Advocates Act, 196] 


standards necessary for entry into the bar. It said: 

“The Bar Council of India would then be responsible only for regulating 

entry into the legal profession and maintenance of professional Standards 

rather than for legal education” 

3.4.3 In the last three decades, as stated above, the BCI, by virtue of its 
Resolutions, . : 

Rules and Regulations, has taken Over the entire body of powers In relation to | 
legal education which is not the intention of the Advocates Act, 1961, which is a 
legislation under Entries 77 and 78 of List I Schedule VII of the Constitution of 
India. The BCI, under its powers to grant recognition to universities for the 
purpose of enrolment of law graduates has been also dealing with inspections, 
affiliation or disaffiliation of various law colleges, granting annual affiliation or 
permanent affiliation etc... It has also been laying down conditions for | : 
establishment of law schools, buildings. appointment of faculty, and a Variety of 
other matters in which the faculty and other players have Not been allowed to have 
any effective role. These powers were extended by the BCI under Resolutions, 
Rules and Regulations, as stated above. though such extension is not permitted by 


> Cf 
fie Ndvocates Act. | Ot. 


3.4.4 While the statement of objects and reasons and the preamble o: the 

| sit . : ° - 
pAb a Act, 1956 and of the Indian Medical Council tree wrt 
to the constitution of bodies for maintaining ‘standards of “elt Lili 
such words in the Statement of Objects and Reasons and the ce i Ae at 
Advocates Act. 1961. The Act deals with minimum standards of hic re i 
only in the context of ‘practice in courts’. The Supreme Court of ndia 3 
National Knowledge Commission Working Group on Legal Education | 
“a held that the UGC and the Medical Council of India (“MCI”), whose powers 
deal respectively, with all aspects of education or medical education, can ay r 
down standards of education which will override any other law. See State of M 
Vs. Nivedita Jain AIR 1981 SC 2045 = 1982(1) SCR 759 = (1981)4 SCC 296; 
Premchand Jain Vs. R.K.Chhabra AIR 1984 SC 981 = (1984) 2 SCR 883 = 
(1984) 2 SCC 302, Osmania University Teachers Association Vs. State of AP, . 
AIR 1987 SC 2034 = (1987) 3 SCR 949 = (1987) 4 SCC 671, University of Delhi 
Vs. Raj Singh 1994 Suppl. (3) SCC 516 = AIR (1995) SC 336, Medical Council 
of India Vs. State of Karnataka 1998 (6) SCC 131 = AIR 1998 SC 2423; Dr. 
Preethi Srivastava and Another v. State of M.P. and Others (1999) 7 SCC 120 
=AIR 1999 SC 2894. But such a general power to lay down standards of legal 
education for all purposes has not been conferred on the Bar Council of India by 
the Advocates Act, 1961. 


3.4.5 As pointed out by Prof. Manik Sinha, Dean, Dr. RML Avadh University, in a 
well 


written article titled ‘Interference of Bar Council of India in Legal Education: Its 
Legality and Justifiability’ (published in the volume. ‘Legal Education in India in 
the 21st century, edited by Profs. A.K.Kaul and V.K.Ahuja, p 241), there appears 
to be considerable justification for treating the rules/resolutions/circulars of the 

Bar Council of India dated 2-7-96, 21-10-97, 23-9-98, 22-12-98 etc., made under 


way of delegated legislation, taking over maintenance of standards, curriculum, 


qualifications for admission and for faculty and inspections for all purposes, as 


being outside the scope of powers and jurisdiction of the Bar Council of [udia. 


3.4.6 The members of the BCI who are practising lawyers and who get elected to 
the : 


x 
Bar Council. do not all have expert knowledge or experience for deciding the 
requirements of legal educ 


ation for purposes other than practice in the courts. 
Indeed, the Bar Council is not supposed to deal with all aspects of legal educ 
As pointed in Sobhana Kumar vs. Mangalore University (AIR 19 
223) by Rama Jois J (as he then was), the BCI 
standards for entry into b 


ation. | 
85 Karnataka 
can only prescribe minimum 
ar whereas the universities or the law colleges can 


delegated legislation and t 


3.5 There has not been effec 
and the Faculty 

3.5.1 Further, 
Legal 
Education Committee of the BCI 


tive consultation between the Bar Council of India 


presently, there is no effective consultation with the faculty. In the 


constituted under Section 10 (2) (b) of the Act, 
there are 10 members Out of whom five are lawyers- Bar Councilors, a retired 


Judge of the Supreme Court, a High Court Judge, the Law Secretary and the 
Secretary, University Grant Commission and there is only one faculty member. 
Of course, the Law Commission has recommended in the 184th Report (2002) that 
in the place of the two Secretaries, there could be {wo more members from the 
faculty. But, even that is not sufficient. There are more than 700 law schools in 
the county and it is a Stave travesty of justice that the faculty has no equal role in 
the matter of legal education, whether it deals with entry into the Bar or with the 
general needs of society for legal services. 

3.6 Permissions have been granted to several law schools of poor quality: 
3.6.1 The Report of the Ahmadi Committee (1994), constituted by the Chief 
Justice of 

India and the various resolutions in other conferences have repeatedly pointed out 
that the BCI has granted permission to a large number of law schools which are : 
maintaining very poor standards and have very poor infrastructure and several of 
these colleges are located in remote places, some times not even in the district 
head quarters. The faculty and library facilities in several of these law Polleges are 
very much deficient. The inspections by the Bar Council’s teams appear to have 
failed in their work. Only a few days ago, the Chief Justice of India observed in 
Patna that a small place like Junagadh in Gujarat has over thirty law colleges! 
There are several such situations across the country. . 

3.7 Most of the seven hundred odd law schools do not compare well with the 
standards and curriculum required in the present age i 
3.7.1 While the NLSUs and some other law schools teach a very large number of 
. ae ° Ilsory and optional. which are necessary and useful for a 
Bey oF eee in lewal education. the other law schools offer only the 

variety se: & 


minimum number of compulsory subjects prescribed by the Bar Council Fy India. 
These other law schools are not able to offer more compulsory or ee ee 
subjects because of limited faculty. The NLSUs and few other law if Re§ Pret 
offering a larger number of optional subjects, which in some institu i 

than 40. The faculty in these 700 odd law schools Is limited because they ws : 
either large in number in one place or are located in remote areas in the mofussi 
where sometimes there is not even a District Court. : : 
3.7.2 Today, we have about || NILSUs where students are selected in an all India 
competition. These colleges have been producing our best legal talent , : 
comparable to the most renowned colleges in U.S and U.K. However, this alone is 
National Knowledge Commission Working Group on Legal Education 
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not sufficient for our purposes and we have to raise the standards of the ub 
remaining 700 odd law schools. The Law Commission has indeed observed in its 
184th Report (2002) (see para 10.7) as follows: 

“We cannot, however, rest content with a few star colleges. We must be 
concerned with all the rest of the hundreds of law colleges located in cities 

and district headquarters all over the country. It is these students who 

come to the bar in great numbers at the grass root level,...... A few bright 

star colleges with limited number of student intake in an All India 

Selection is not the end and may not result in an over all change in the 

level of legal education”. 

3.7.3 Therefore, there is need to bring about a revolutionary change in the 
standards and 

curriculum of these 700 and odd law schools so as to bring them, step by step, to 
the level required in the present age. In fact, it is necessary that all these law 
schools must be compelled to provide a large number of optional subjects. 


3.7.4 A rating system based on a set of agreed criteria (e.g. facilities, course 
offered, 


qualifications and experience of instructors, infrastructure, student selection 
system, salaries paid to teaching staff, etc) could be developed to gauge the 
cognition could be either granted or withdrawn 


on the basis of such ratings. The rating result should be published both in hard 
copy and online, and should be reviewed on an annual basis. + 


th iciary are not met by the graduates 
from the existing 700 and odd law schools: 


(2002) 2 SCR 712 = AIR 2002 SC 


[752 that recruitment rules j ates, 
: Je Sin the States shou 
be amended to permit ra 7 


W graduates from the law schools to enter the subordinate 
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i Ms a ‘ae “quires a high degree of proficiency from the Students 
Standards of all the | Schan Lt should be our objective to improve the 
Ohana: © !AW schools to the Standards required in the present age. 

Ise, the quality of the bar and the Subordinate judiciary is bound to go 


down further. There is, i 
» In fact, an urgent need for a fresh probe j ity 
legal education in ioe 8 af Probe into the quality of 


we should not forget that unless these students are attracted to the bar, subordinate 
judiciary and academia, the quality of legal services cannot be improved, 

3.8.3 Senior Counsel in the Trial Courts. High Courts and the Supreme Court must 
be 

Senerous in attracting this talent by offering them good compensation so that al] 
of them may not get attracted to the law firms and corporate houses. As the pay 
scales of Junior Civil Judges have been enhanced after the implementation of the 
recommendations of the Jagannatha Shetty Commission. some of these students, 

if they join the subordinate judiciary ata young age. there are good chances of 
their reaching the High Court. 7 

3.9 Bar Council of India ought to have taken steps to have legislation passed 
for Ba, 

re-introduction of the bar examination: 

3.9.1 As in all countries, in India too. a bar examination had to be passed whenever 
law 

vraduates sought enrolment as lawyers. Such an examination was being 
conducted by the State Bar Councils under the provisions of the Advocates Act, 
190% but the provision relating to bar examination was deleted by amendment of 
ihe statute in 1973. However, after the Ahmadi Committee Report (1994) 
recommended re-introduction of the bar examination, the requirement was 
reintroduced by a way of a Rule made by the Bar Council of India. The Supreme 
Court, in: 1999 (3) SCC 176 declared the Rule as ultra vires Sudheer Vs. Bar 
Council of India such a requirement has to be introduced onty by amending the 
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Advocates Act, 1961. The Supreme Court went further and made a clear : 
recommendation that the requirement of bar examination must be i lg 
into the Act by a statutory amendment. Unfortunately, the BCI which is to ta : 
care of standards for purpose of entry into the bar has not taken steps to have the 
Act amended by reintroduction of the bar examination, in spite of the ys 
observations of the Supreme Court in Sudheer and in spite of the specific 
recommendation of the Law Commission in its 184th Report (2002) (Para I2. 10). 
3.9.2 From the above discussion, it is clear that the present quality of most of the 
700 

and odd law schools does not meet the domestic needs of our trade and commerce 
nor the needs for the purposes of recruitment to the subordinate judiciary. This 
quality should be improved by taking various steps such as bringing in better 
faculty and, better libraries. As stated above, the law schools must be compelled 
to offer a large number of optional subjects to meet the needs of the present times. 
3.10 Challenge of delivering justice to the poor 

3.10.1 The main challenge facing India's legal and judicial systems is delivering 
Justice ‘ ) 

to poor people. For the most part, people deprived of Constitutional or legislative 
rights have little access to courts. With the cost of good quality legal services 
escalating, the ability of common people to get effective, high quality legal 
assistance and access to justice is diminishing and the legal system is in danger of 
National Knowledge Commission Working Group on Legal Education 
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becoming further alienated from common people. New and innovative solutions 
are needed to ensure that common people have access to justice and that legal 
ideas and legal knowledge protect their interest. Increasing numbers of the best 
law graduates are moving to corporate law practice and civil and criminal 
litigation at the local level is suffering from a serious dearth of adequately 
qualified legal professionals. It is therefore imperative that legal education should 
prepare students with the aptitude, interest, commitment, skills and knowledge 
necessary to work with socially excluded people and the poor at the local level, to 
advance the cause Of justice. 7 


3.11 Domestic needs and needs of Globalization: Need for a new ‘Regulator’ 
with 


a global vision: 


3.11.1 We next come to the crucial issue of the needs of globalization. The Law 


Commission in its 184th Report, (2002) (Para 5. 16) has pointed out that there are 


revolutionary changes which have come into legal education by reason of 
developments in information, 


communication, transport technologies, intellectual 
Property. corporate law. cyber law, human rights, ADR, international business 


~ 
. 


comparative taxation laws, s 
The very nature of law, leg 
of a paradigm shift’. 


pace laws, environmental laws etc, and that 
al institutions and law practice are in the midst 


“© 80, such ability should not be seen as an objective in itself 
but merely as an Incidental resu 


Create lawyers who are comfortable and skilled in ‘dealing’ with the differing 
legal systems and cultures that make up our global community while remaining 
strong In one’s Own national legal system. Our lawyers must be trained to 
specialize in international trade practices, comparative law, conflict of laws, 
international human rights law, environmental law, gender justice, Space law, 
biomedical 

law, bio-ethics, international advocacy etc., They must also acquire a 

general knowledge of American, French, German, Chinese and Japanese law. Fon/ 
example, i South Korea, in the last 10 years, the curriculum has been expanded | 
to include not only the above subjects, but also International Business, 
International Contracts, International Civil Procedure and laws of England, 
America, France and Germany. 


3.11.3 Globalization does not merely mean addition or inclusion of new subjects in 
the 

curriculum as stated above. While that is, no doubt, an important matter. the 
broader issue is to prepare the legal profession to handle the challenges of 
globalization. Prof. David E Van Zandt of North West University School of Law 
states in his article ‘Globalization Strategies for Legal Education’ (2002. Vol.34 
University of Toledo Law Review) as follows: 

National Knowledge Commission Working Group on Legal Education 
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“Any law dean worth his or her salt will tell alumni and students that it is 
important for their school to be ‘international’. , es | | 
..... As businesses become more global, CEOs increasingly bring in savvy Z 
general counsel who find and manage firms and lawyers who will doa 
great job no matter where in the world they are located. Businesses look | 
for service providers whose practices are in line with the company’s 
philosophy, regardless of nationality. We thus see a set of internaaiaaes | 
conventions emerging with respect to the legal structuring of transactions 
and dispute resolution. The legal practices in capital market ras 
have long been largely homogenized around the world, given the pressure 


of highly mobile capital...... | A stundaeeer 
In terms of legal services. these changes have developed a standard set o 
C ~ 4 


practices that lawyers use in dealing with the needs of ot gah pert 
clients whose operations have international scope. Whet a : ‘ 
working for multinational clients in Hongkong, Frankfurt, ondon, LA 
Buenos Aires, or New York, the set of practices is largely the same. . 
enables a skilled lawyer to move effortlessly around the world..... . ee 
This obviously goes far beyond preparing graduates only for practice at the 

e subordinate judiciary. 
ib tee which ave to be taken to prepare legal education to meet various 
challenges, in addition to changes in curriculum: , 
3.12.1 Apart from expanding the curriculum, law schools have to improve their 
libraries; 
the students and faculty must be able to draw regularly from the internet. Use of 
computers and internet must be made compulsory in all law schools. So far as the 
faculty is concerned, experience in other countries shows that video-conferencing 
of lectures by foreign faculty can help in overcoming the shortage of teachers | 
having knowledge of new subjects. The next thing that is being done elsewhere is 
the exchange of faculty for short periods, wherever finances permit. 
3.12.2 Legal education must be socially engaged. This means that legal education 
programs must compulsorily expose students to the problems of poverty, social 
exclusion, social change and environmental degradation through clinical legal 
education, legal aid programs and through seminars and debates that sensitize and 
expose students to issues of social justice. Working with the poor through one or 
other program must become a mandatory part of the curriculum. Faculty must 
include individuals with inter-disciplinary training and direct experience on social 
issues. 
3.12.3 In some countries, law schools are tying up or partnering with foreign law 
schools. For this purpose, an alliance of law schools has to be brought into being 
National Knowledge Commission Working Group on Legal Education 
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So that the domestic as well as the foreign law schools may mutually benefit and. 
in such alliances, the cost is to be shared. The syllabi can be changed to have a 
common core of transnational curriculum. Block teaching allocations are also 
now common under which, both students and faculty listen directly to foreign 
faculty or to lectures by video-conferencing. Today, collaboration with foreign 
universities 1s resulting, in some countries, in award of two degrees j 
simultaneously. (See the series of Articles by eminent Professors in Vol. 55 


(2004) of the Journal of Legal Education pp.475 to 541) 
3.12.4 Prof. Van Zan 


: | at emphasizes the need for an international faculty, 
International 


courses, exchange opportunities. international student infusion and summerabroad 


20 


- 


qe 


Sarre ae 


lawyer regulation of legal education. He Says: 


or these changes, law schools throughout the world have remained 
= racitional..... These features of lawyer regulation and education 
ave combined to reduce innovation and create artificial shortages of 


lawyers, which in turn reduces the pressure from market forces . 


x That exactly summarizes the Position in India created by the existing 
regulator. 


_ aspects 


of legal education: 


3.13.1 In the light of the changed scenario in the last fifty years, the needs of 
globalization after 1991, and the gaps and deficiencies in the existing system as 
referred to above which have to be filled up, it is clear that the BCI has neither the 
power under the Advocates Act, 1961 nor the expertise to meet the new 
challenges both domestically and internationally. It is, therefore, necessary to 
constitute a new regulatory mechanism with a vision both of social and 
international goals, to deal with all aspects of legal education and to cater to the 
needs of the present and the future. Such a mechanism will have to be vested 
with powers to deal with all aspects of legal education. However, the 
recommendations of the BCI in regard to maintenance of minimum standards for 
the purpose of ‘practice in courts’ will have to be binding on the new Regulator. 
The directives of the new Regulatory Mechanism must be treated as binding on 
the law schools, the Universities and on the Union and State Governments. The 
new regulator has to prevent dilution of the minimum standards by any of the 
National Knowledge Commission Working Group on Legal Education 
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playérs. For example, it has been reported recently that in some States, the 
Governments have passed orders reducing the minimum marks to ye ey at 
the common entrance examination for law to 35% or even below 35% in some 
cases. only with a view to enable all law schools in that State, most of which are 


- . -* wate! 
substandard. to fill up all the remaining unfilled seats! 


2] 


3.13.2 As stated at the outset, in the Report of the National Knowledge 
ommission : 
i released recently the proposal is to have an ee hong ees A 
Authority for Higher Education ( IRAHE) with several tandi ae art 
including one for legal education ( vide page 55). It is also aes paid ae 
following Acts namely those relating to UGC, All India sit 
Education (“AICTE”), MCI and BCI will have to be amended. ey 
We, accordingly, propose the setting up of a Standing reeaeir ‘ “a 
Education whose recommendations will be taken into account A saa Bi 
regulator, the IRAHE. The new Standing Committee on Legal E er ah oa 
consist of a group of persons including eminent lawyers, members 0 } 
Council of India, judges, jurists, academicians, eminent men from trade, 
commerce and industry, economists, eminent social workers, student . 
representatives and others so that legal education can be revamped to meet the 
needs and challenges of all sections of society in the next five decades. , 
3.13.3 It is suggested that the new Standing Committee on Legal Education may 
consist 
of 25 members as follows: 


a. One will be a retired judge of the Supreme Court and preferabl y the retired judge 
of the Supreme Court who is the Chairman of the Legal Education Committee o! 
the Bar Council of India: | 

b. Seven members from the legal profession of which five will be nominated by the 
Bar Council of India and two will be nominated by the IRAHE. 

c. Seven from the faculty; 

d. One from the government: 

e€. Two to be nominated from the industry, trade and commerce: 

f. One from civil society; 

g. Two from other professions: 

h. One from Management or other institutions h 
1. One parliamentarian: and 


j. Two students of the final year, one representing the NLSUs and the other 
representing the other law schools (Non-voting representation). 

All the members, except the five lawyers to be nominated by the Bar Council of ‘ 
India, have to be nominated by the IRAHE. 

3.13.4 The BCI will continue to exercise its 


aving a legal component; 


Powers to recommend the minimum 
standards required for practice in the courts and such recommendations shall be 
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binding on the IRAHE. Of cours 


| e, the Bar Council of India will continue to enjoy 
tS powers of discipline so f 


ar as the members of the bar are concerned. 


| 
3.13.5 Th | 
oe... © Dapding Committee on Legal Education shal] have authority to 


to the IRAHE on the following matters: 
a. Laying down broad 


allocation of Students to Various law schools; 


c. Prescribing the Curriculum, the syllabus, the number of com 
Subjects and taking Steps to provide for research; 

d. Qualifications and €xperience of law teachers and number of teac 
e. Establishment of training institutes for law teachers; 

!. Conditions for affiliation and recognition of law schools by the universities: 

g. Attendance requirements for students; 

h. Inspection of law schools and their accreditation: 

1. Ensuring autonomy for law schools so far as the optional subjects are concerned 
and prescribing regulations to prevent dilution of standards: 

j. Taking steps to improve the quality of legal education in all law schools to the 
Standards of the NLSUs and to meet the challenges of the domestic needs and the 
needs of globalization 

As already stated, the recommendations of the Standing Committee on Legal 
Education shall be considered by the IRAHE. The recommendations of the Bar 
Council of India under the Advocates Act, 1961 shall, however, be binding on the 
[RAHE insofar as they relate to minimum Standards of legal education required for 
purposes of entry into the Bar. 
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Chapter IV 

Centers for Advanced Legal Studies and Research (CALSAR) 5 

4.1 In the era of globalization, the production of ideas has assumed a critical role ~ 
both for social justice and for economic and technological advancement. If India 
has to fulfill its promise of becoming a global power it is crucial that We Invest in 
knowledge production and the dissemination as well as make oa for . 
adequate research. This is as true in the domain of law. The ll — 
process raises complex issues relating to the nature of aa Ney O 
ensure the development of all sections of the population. 7 oe P 
harmonization of legal rules at the international level ‘i = ee ) 
economic and social life also poses its own challenges of determining our nationa 


pulsory and optional 


hing hours; 
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7 Iso require 
interests. The need to understand other legal traditions an ae | 4 
attention. If India has to fulfill its promise of ae si wait acltialvameetalce 
duction and disse 
crucial that we invest in knowledge pro stions 
provision for adequate research to address the range of issues and que 
involved. 


4.2 There is, therefore, an urgent need to set up four centers for advanced fi 
studies and research (CALSAR), one in each region. Such regional pee may 
be established using a base model with the mandate for promoting lega stu : ; 
and research, and shall enjoy full autonomy. Some of the tasks to be ass] ni | to 
these advanced legal centers would include cutting edge research on as oping 
subjects and related areas, as well as serve as a think-tank for advising t a } 
government in national and international fora. Some of the specific functions an 
objectives of these centers would include the following: nei 

¢ Bringing out a peer reviewed journal of international quality; aif 

¢ Encouraging interaction across disciplines to facilitate a multi disciplinary 
approach to understanding law; | : : 
* Institutionalizing arrangements for having national and international scholars in 
residence; | : 

* Organizing workshops and conferences on contemporary developments and 
issues 

of law; 


* Undertaking in-depth research projects on new and developing areas of law, 
including specializing in some branches of law; 

National Knowledge Commission Working Group on Legal Education 
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* Providing continuing legal education for faculty members of law schools. Al] 
faculty members would be required to attend and clear minimum number of 
courses for promotion to professor grade: 

* Courses / research subjects to include pedagogy, university management and 
administration, use of technology in legal education, etc: 
* Building a world-class library, with up to date and easil 
including on-line resources and a national network’: 

* Establishing a network with other international law research institutions to. 


exchange information and access resources worldwide: 
4.3 Each CALSAR would 


y accessible resources. 


» Conferencing facilities. library and 
s€ Institutes would also be provided with an annual 
Owships, administrative ex 


penses 
ational standards. This initial 


etc). The infrastructure should be of intern 


financially self-sustaining CALSAR) respectively, but it should be 
Self-sustenance cou 


* Government may tie-up with universities abroad fo 
these universities through video conferencing for a 
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Chapter V 

Access, attracting, retaining. talented faculty and financing of legal education 
5.1 Access 

5.1.1 While the immediate task may be to improve the quality of legal education, 
the 

question of access is an equally serious one. There is need to simultaneously 
address quality and access issues. There are three kinds of issues that need to be 
addressed here. First, there is the need for more law schools to meet the demands 
of an expanding legal services market. Second, there is the need to ensure the 
ready availability of loans and scholarships for needy students. Third, there are 
issues of access to a range of academic activities, such as mooting and 
participating in conferences that require financial support. Several law schools 
have successfully made arrangements with leading banks to facilitate the 
availability of loans to needy students. This practice can be emulated by other law 
schools. The legal community, especially members of the bar, should be requested 
{0 support a wide range of academic programs and activities in law schools. 

5.2 Explore methods of attracting and retaining talented faculty members. 
5.2.1 In order to attract and retain talented faculty members, there is an urgent need 


iq) ee _ - . 
improve their remuneration and service conditions. The current UGC scales 
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offered by the law schools and univer: Mes are not sufficiently sean eR 
the teaching load needs to be rationalized in order to leave su ais ite 

research purposes. Third, there is need to institute both at nation oie: 
institutional levels, awards to honor reputed law teachers and resear vii ; 
there has to be sufficient flexibility with law schools to appoint law gat 

without having an LL.M degree if the individual has proven academic O 
professional credentials. Fifth, there is a need to reconsider the i 
promotional schemes and avenues in order to promote meritorious faculty ae 
members. Incentives such as fully paid sabbaticals should also be granted. ixth, 
free faculty housing is another significant incentive that may be considered. | 
5.2.2 Faculty exchange programs with leading universities abroad would help _ 
enriching the knowledge base and familiarizing faculty members with ne lega 
systems and innovative pedagogic methods. , au 
5.2.3 Video-conferencing of lectures by foreign faculty can help In overcoming the 
shortage of teachers with knowledge of new subjects. The next thing that is being 
done elsewhere is the exchange of faculty for short periods, wherever finance 
permit sd 
National Knowledge Commission Working Group on Legal Education 
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5.2.4 Young faculty members may be permitted to be associated with courts or law 
firms or corporate houses for brief periods of time in order to acquire ‘practical 
knowledge. Appropriate infrastructure facilities to faculty, including the 


availability of computers, internet and access to online journals and legal 
_ databases may be considered. 


5.3 Financing legal education 


5.3.1 It is estimated that a law school needs a minimum annual budget of Rs. 5 
crores to 

ensure adequate number of faculty members, a proper administrative staff, 
infrastructure facilities including a well endowed library, computer facilities, 
quality teaching materials, conference facilities, guest houses etc are available. 
5.3.2 It is felt that it is the responsibility of the State for making adequate financial 
provisions. Unless the State finances legal education, it is difficult to ensure 
access to quality legal education at affordable costs. The alternative would be to 
evolve appropriate public private partnerships to finance legal education. Gentra! 


and state ministries may also be urged to endow chairs on specialized branches of 


law. Such financing can be complemented with endowments from the private 
sector. | 


5.3.3 The latest innovation is acquisition of joint degrees by a student namely the 
degree of his own university as well as the degree of a foreign university with 
which there is a partnership during the same period. For example. in Puerto Rico 


26 


— 
Ee 
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5.3.4 Institutions 
utilization, 


such as, addition of more Students 
and having Spring and fal] terms like in the U.S. 

3.303 Infrastructure Sharing — It is felt that there must be co-ordination between 
oa f 


must find Ways to maximize infrastructure and resource 


cilities in such manner that facilitate 


invest in Sports 
facilities while the Other may develop an excellent library, 


5.3.6 Commercialize infrastructure - libraries may be opened to Public access, 
Sports 


5.3.7 Lectures delivered by good faculty can be recorded and sold in India and 
abroad. 


projects while availing tax benefits. In return it shall build the much-required 

initial point of contact between institutions and corporates that can be developed 

for further benefits. It shall also ensure that money percolates Straight to the 

institutions rather than flowing from the tax-payer to the government to the 

institution, and being wasted in the process. 

[PTO] 

[ . . 
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m Working Group on legal education consisted of the following members: 
e g , 

|. Justice M. Jagannadha Rao (Chairperson) 


2. Justice Leila Seth 
3. Dr. Madhav Menon 
4. Mr. P.P. Rao 
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5. Dr. B.S. Chimni 

6. Mr. Nishith Desai 

7. Dr. Mohan Gopal 

As Chairperson and on behalf of all members of the said Working Group, I 
hereinunder : 

sign and deliver this report on legal education for the consideration of the National 
Knowledge Commission. 

Regards, 

Sincerely, 

(Justice M. Jagannadha Rao) 

March 5, 2007 
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Paperl: Law and Social T ransformation in India 


1. Social change connotes a far reaching change in the society arising from different types 
of group activities, from modified inter-personal and inter-class relationships and 
changed attitudes and approaches about governance, family and publicity, economic ati: 


processes and social out look, as compared to their previous position — Elucidzte 
Examine the ‘divisive’ factors in society and the legal response to the same, in detail. 7% Marks 


Discuss ‘Modernisation’ as a value, as it is depicted in ‘fundamental duties’ and in the 
field of family law, agrarian reform and industrial ¢eform, 


tv 


» ve 


Paper 2: Indian Constitution : The New Challenges 


1. Discuss the blanket immunity given to laws incorporated in the ninth schedule and 7% Mark 
Judicial review power of Supreme Court over the social laws. 


2. What non-legislative measure would you like to suggest for empowering women of 7% Mart 
‘ndia and how do build a legal regime for your proposal. 

3. Write Short Note on: 
1) Rehabilitation of internally (National Projects) displaced persons. 10 Mart 


ut) Stock taking of a decade experience of Panchayat Raj institutions of your district. 
int) Instances of Judicial Restraint in the history of Supreme Court of India 


Paper 3: Judicial Process 


i. Examine the varieties of Judicial and Junstic Activism. 7%, Ma 


Discuss the concept of Dharma in Indian thodght. 7% Marks 


i) 


3. Write Short Note on: a 
1) Judicial Process and Globalisation 10 Marks 


11) Theories of Justice 
1) Judicial Review 


Paper 4: Legal Education and Research Methodology 


. P é : 7" Marks 
|. Critically examine the objectives of Legal Education an its Status in India 


; 744 Marks 
2. Explain the research design with respect to research problem. 
3. Write short note on: 
t\) Legal Survey and Law reform 
i) Students participation in Law School program 


10 Marks 


Paper 5: Doctrinal and Non-Doctrinal Research (Practical) 


There is no Intema! Assignment for Paper-05. Candidates are to prepare Two 
Dissertations one on Doctrinal and another on Non-Doctrinal mode respectively students are 
expected to follow the suidance given in the Study guide lines on Paper V. 

Students may select any relevant topic for the preparation of the Dissertation. The 
rationale behind this part of the course is to sharpen the Written, Communication skills and 
also to chanalise their thought process, 


The Non-Doctrinal work mav be Comprehensive case studv/Emperical study/ Field study. 
1. The student may choose anv Topic of hisfier choice relevant to the Svllabus for the 
purpose o¢ the study. (Refer Chapter I] of Practical Paper) 
The Dissertations must be in the following form : 
The information collected has to be presented in an organised and structural way. The 
design of the dissertation shall consist of 
Introduction _ 
Objectives of théStudy 
Methodology 
Limitations 
€ore-Chapter-Evaluation 
Findings and suggestion 
Bibliography: 
Footnotes or Chapter notes is a must. 


TAY WN 


The subject matter organised as above has to be neatly typed -or computerised and 
submitted in the hard bound form, The ideal size of the Dissertation may be in the range of 5G 
to 60 Pages. 

Submission of the. Dissertation : 

One copy of each Dissertation (Doctrinal and Non-Doctrinal work) shall be submitted to 

‘The Director, Directorate of Correspondence Courses, Kuvempu University, 


Shankaraghatta ~ 577 45] ", on or before 31" Jul y 2008 Dissertation received after due 
Date will not be considered Sor Valuation. 


Paper 6: The Law of Intellectual Property 


I. Compare the position of Computer Software Protection in India. UK. USA and Europe 7% Marks 


és. Narrate the stages of the procedure of patenting an invention and also draft a model for 
patenting an invention. oe 
3. Write Shon Note on: 
1) Compulsory Licenses 
li) Failure of GATT. 10 Marks 
i) WTO ; 
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First Year LI.M (Business Law) Examination 
December - 2004 


Paper I: Law and Social Transformation in India 
Time : 3 hrs) 


[Max.Marks ; 70 
Instructions : 


1. Answer All questions. 

2. All questions carry EQUAL marks. 

3. Answer should be supported by reference to the 
relevant statutory provisions and case laws, if any. 

4. No clarifications can be sought on the question paper. 
In case of only ambiguity, students are ezpected to rely on 
the question paper as it is and respond to it. 


[.. 2) Critically examine the relation between law and social change by referring 
{0 Various approaches on the issuc. 
OR 


b) Discuss the jurisprudence of sarvodaya. Bring out the thoughts of 
Gandhiji and Jayaprakash Narayan on this subject. 


2. a) Point out the essential features of secularism. How has it countered the 
problem of religion as a divisive factor? 


OR 
b) Sketch the legal reforms brought in the field of criminal justice system 
and prisons. 


3. a) Evaluate the language policy adopted in the constitution of India. What 
are the protections to linguistic minorities? 
OR 
b) Give an outline of democratic decentralisation and local self government 
as a method of modernising social and political institution. 


4. a) What are the legal responses to the problem of crimes against women? 


How far they are effective? 
OR 


b) Discuss the leval measures against child labour and scxual exploitation 
1) : . ma : 
of children. 
Contd.... 2 


LMAOO! 


5. a) Write short notes on : 
i) Concept of India as one unit. 
ii) Alternative dispute resolution. 
OR 


b) Write short notes on : 


i) Caste as a factor to undo injustices. 


tt) Naxal movement. 


* * KK KK K 


Page No... 2 


LMA003 ' 


Tune : 


tv 


Page No... 1 


First Year LL.M (Business Law) Examination 
December 2004 


Paper III : Judicial Process 
» Ars] [Max.Marks : 70 
Instructions - 


1. Answer All questions. 

2. Questions carry EQUAL marks. 

J. Answer should be supported by reference to the 
relevant statutory provisions and case laws, if any. 

4. No clarifications can be sought on the question paper, 
In case of only ambiguity, students are expected to 
rely on the question paper as it is and respond to it. 


a) “For its realisation Justice depends on law, however Justice is not the 
same as law’, Explain the ulllity of law in realisation to Justice. 
OR 
b) What is just law? Justice is dependence on social action and not on 
law? Evaluate. 


a) What is the impact of public opinion on judicial process? 
OR 


b) Explain the notion of ‘Independence of Judiciary’ and ot ‘Legal pro- 


fesstons’. 


a) Explain the theories of judicial process in the administration of Justice. 


OR 
b) What are the power of supreme court with respect to judicial review? 
Explain with decided cases. 
a) What are the situation to be considered to explain judges as the makers 
of faw. 
OR 
b) Exolain the foundations of Dharma. 


: Contd.... 2 
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5. a) Write short notes on: 
i) Shruthi and Smrithi 
ii) Interpretation of statutes. 
OR 
b) Write short notes on: 
i) Judicial review in India 


ii) Influence of themes of justice in supreme court decisions. 
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[Max.Marks : 70 
Instructions : 
1. Answer All questions. 
2. Questions carry EQUAL marks. 
J. Answer should be supported by reference to the 
relevant statutory provisions and case laws, if any. 


4. No clarifications can be sought on the question paper. 


In case of only ambiguity, students are expected to 
rely on the question paper as it is and respond to it. 


a) Write a critique on the Status of Icgal education in India. 
OR 


b) Discuss the importance of discussion method in legal education and its 
Suitability at the post graduate level. 


a) “Organisation of seminars and publication of journals in law colleges 
enhances the quality of legal education”. Elucidate. 
OR 
b) “Legal aid programmes increase the Opportunity to access to justice to 
the poor”. Explain. 


a) Discuss the importance of survey of literature in legal research. 
OR , 
b) * Explain in brief the various tools and techniques used for the collection 
of data in empirical research. 


a) Explain the importance of the use of historical and comparative research 
matcrials in Icgal research. 
OR 
b) Explain the interview as a tool of research technique. explain ie sad 
: acteristics which a person should possess to be a successful mnterviewer, 


Citi... 2 
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5. a) Write short notes on : 
i) Lecture method of teaching 
ii) Law reform 
OR 
b) Write short notes on: 
i) Socio-legal research 


ui) Jurimetrics. 
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First Year LL.M (Business Law) Examination 

December - 2004 

Paper - vy] . Law of Intellectual Property Rights 
Time + 3 hrs] 


[Max. Marky » 70) 
Instructions : 


1. Answer 4l]| questions. 


2. Questions carry EQUAL marks. 
J. Answer should 


In case of only ambiguity, students are expected to 


rely on the question paper as it is and respond to it. 


idea by the author of the copyrighted work” - (AIR 1978 Sc 1613) - 
Discuss the kinds and scope of copyrightable works. 


OR 


b) Discuss the various rights conferred on the Owner of copyrightable 
works. 


tv 


a) The doctrine of fair use limits the scope of copyright monopoly in 
furtherance of its utilization objective’ - Elucidate by examining the 
scope of fair use. 

OR 


b) Examine the extent to Which the performer is enuitled to protection 
against unathorised exploitations of his performance. 


3. ka) What are the basic requirements of patentability to be satisfied for 
products or processes to get patent protection? Refer is seminal judicial 
pronouncements. 


OR 


b) Examine the procedure for obtaining patent in India. 


LMAQOS 
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a) Grant of compulsory license ina step in balancing the interest of puoi 


against tie monopoly of patentee - Comment. Examine the circumstances 
leading to grant of compulsory license and the international dimensicn 
of compulsory licensing. 
OR : 
b) Discus the controversies surrounding patenting of life forms. 


a) Write short notes on: 


i) Assignment and licensing under copyright law 


1) Remedies for infringement of copyright 
a 


Dd) Write short notes on: “4 
1) Significance of patent cooperation treaty 


i) Protection of Farmer’s rights. 
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